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TO THE 


Right onouable Q 


e. Nathan Wright, * 


Lord Keeper of the Great Seab of England, os 
One: of e Lords of His Majeſty's moſt moſt . 
il . Privy Council. . Ok 


ee 
0 ng O Heets PUMBILY eſent them- 
| ſelves to J T5 Tale p's V. — no Ways 
preſuming on their own Worth or Merit, 
but wholly confiding in Your Lordſhip's Goodneſs to 


_— m. 


The ne 102 74 > ri N betone) Was, 
when living, for many Years a Prafliſer of the firft 
Rank, in that High and Honour 


ble Court of which 
Tour Luordſhi — de Head" ad greateſt Or- 
nament. 


The Subject Matter being Danity, it carries 
ſomething of Pretence (with Tour Lordſhip's Par- 
don and Permiſſion) to be addreft to Your L ardſhio, 
as the Fountain of Equity. 
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Tou have, My n na only the Cuftody of 
His Majeſty's R 1 75 «© are the Grea 
and Juſl Difpenſtr of the Royal Equity 22 Con- 
Science ; and, 300, in a 
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Brown again/t Williams, I 30 


n againſl Ha mond, 5. 
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Doyly againſt Smith, 
Drur againſt Hocke, 
Puriton Sands, 
E 4 


I Hilliard againff 
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Amgen rant cating 155 Perry gan Roberts, 

's Caſe, 156 | Pitt again# Hunt, 
»# Hockwood, $ | Prideaux «g4iz# Gibbon, 
815 Ch, unt Sir J. Boles, 95 | Price gain Evans, 
Lake Les Morrice, _._ 135] Er r 25 Fo Fraſer, _ 
gin Cappy 35 | Topie), — De = ie | 
Lyford — — Coward, 150 Poland Jain 
Lingon againſt Foley, 205 
Lloyd inf Phillips, | — . X. 
ar Stroke, 3. Na 

Lutton 4g Rodd, 1406 1 Av againſt chene 98 


L. Ravel h againit Hayes,146 
Kan! J - < 424in# Thorghill, 3 

| | Ratdliff « OY Grave, 45 
cker 4 an Yai, 4% Nich G Rich, | 


African Row Tuer Piller | 
Meth ey. 18 11 Robialon elt Noel & fl 
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"rp © beter 10a | Rothwell f ir Charles Huſſey, 
Milnet 4 again 202 


207 
Moore again — 246 3 
Morley ag4i»ſt Morley, 2 9. 


A Table of the — of the Caſes, 


8. U. 
Huter 4g«in;t Gilliard, 250 I Vedale enim 
Company of — 78 5 


Snelling again#t Squib, 


Street againit i Squid I A 
Stn gin Coker, Ou 2 W 


againit Earl of Leiceſter, — 


— 2 Walthall 8 
Wakelyn ag«iz# Warner, 


— 5 againſt Field, Wagſtaff I Rad, 110 
$ymp —_ Army 196 Lor Lord — Lord bie, I 
| Warner aint Seaman, 
T. Warner ; uns 214 Y "ny 
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T* ylor gin Beverſham, 199 


Taylor ag«in# Rudd, of Williams *. ainſt Pay, 
-- » - 4cainit Dabar, 212 | Sir John Winn ag«in# Sir Thon 
Tanturier g,, Ward, 5 Lictleten, 0 
Temple 48, Rowſe White — EI e 
Trethewy gain Hoblin, Whicmore 4 Lord Craven, 1 
Tiffin & , Tiffin, 49, 4 Sir Hugh m gif Lord Ri- 
Tidy — Throckmorton, 132 char „ 212 
ied Talbor, 199 Woodwar d a Kings 203 
1 mas 424in# Lane, 26 1 0 1 
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Books printed for John . in the Mache reo. 


Gelen. 


Ee Roman Hiſtory * the Building of Row, to the Removal 


of the Imperial Seat by Conſfantine the Great, In 2 Vol. in Ode. 

bſervations Hiſtorical and Genealogical, in which are the Orig Ws of 

the Emperors, Kings, qa 125 other Sovereign Princes of wope; 

with ſome 1 to r | Oftavo. '/ 
Charron of Wiſdom, in 2 Vo 41 by Dr. Stanneßp. Tn o 
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Bland and Middleton. 
B p Uli in wziting J. S. ſefſed/in Fee devlteth ten rel 


Land to his Daughter E. and her Peirs; and his — 9 
mind is, if his Son & pap to her 501. then his eri. 
Don ſhould have that Land; the Bony was not Device. 

{iv at the day appointed by the CUill ; the Daughter Condition- 
ells the Land, it was decreed by the Lozd Chancello2 
againſt the WUendee, he paying the Monp, fo? he took it 
but as in the nature of a Security, though it was objeck⸗ 
ed by Sir Fr. Winnington, that this is a contingent De- 
viſe to the Son on payment, and then too, if he Had per- 
fomed and paid, he-could have had but an Eſtate fo? 
Life, the Remainder oz Reverſion in Fee to the 
Daughter. | 

Note, *Tis no reaſon, that his Fafler ſhould give the 
Don a greater Eſtate in Equity than the Mill in wziting, 
gives htm on perfozmance of the Condition by the expzeſs 
woꝛzds of the will in waiting, and the Will cannot be of 
Land, but in wüting: So as if the Teſtatoz having 
made ſuch Mili in wüting had by Parol declared that 
the Son ſhould have the Fee-ſimple on Payment, it 
ſhould not avatl ; yet it was decreed, ut ſupra. Quare 


ſi bene, 
| B Morley 


2 Term. MII. 30 & 31 Car Il. in Cancellaria. 


Morley verſus Morley. 15 February, 1678. 


ruſtee rob- E Defendant was Truſtee fo the laint{f 
2 8 S 


ſor 


N tee. 


Demand tho 
no Relief by 
Bill. 


the 


N and received for him 40 1. 

vant of the Defenvant living in the Pouly with him rob. 
bed his Maſter of 200 l. and the 401. out of his Houſe. 
The Robbery, viz. Chat the Defendant was robbey of 
Pony was p2oved ; the Sum of 40 l. was pzoved by only 
the Defendants Dath. 

Lord Chancellor. He was to keep it but as his own, and 
allowed it on account; ſo in caſe of a Fafoz, ſo in caſe 


of a perſon robbed, fo2 he cannot poſſibly have other 
Pzoof, 


Anonymus. 25 February, 1658. 


Sult was begun fo2 a Legacy and to diſcober Al- 

ſets, no Aﬀets (ufficient being diſcovered ; after 
other Aﬀets came to the Erecutos Þands, and a ſecond 
Blll foz the Legacy, and Aflets thereon diſcovered, and 
the Low Chancelloz gave Decree foz the Legacy, and 
Damages from the firſt Bill exhibited ; tog that was a 
good demand of the Legacy, though it was not pzeſented 
and not only from time of Allets. 


old, a Ser- 
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Bevan wh Pike: 7 \Norenb. FRE 


DE aintiffs weite and Adminicratilr to her Relief on 
pusband ſues Dike Poztgagee.of a Dye-houſe Marter not 
and Jeſſels, but the Admintſtration was te- i be. 
pealed ſhe was married, and it was ſald 
a the Bar, that g:\o; ſentenced becauſe ſhe was 
— by a Non-Confoumit iniſter: But it was 
but (aſd, and to that ſaying the Chancelloz ſaid it might 
be allowed as well as by a Romi zeit, oz he ſald tothe 
like effeft ; but nothing pzoved. The Cauſe being heard, 
the Court in regard of the Repeal ot the Adminiſtration 
could not relleve her, but in the pzoof it appears ſhe had 
another Title not ſet fozth in che Bill noz put in the Ir · 
ſue, viz. That the Boztgageozbefoze Witnels gave 25.69. 
to the heir and declared, that the Plaintiff ſhould ſell the 
Þorrſe, pay the Moztgage, and with the Houſe and Trade 
of Dying maintain her ſelf and Childzen, fo that it was 
a Parol Declaration of a Truſt. 
Object. It is not altedgen nd6} in Jſſire,'therefoze; c. 
Chancellor. (Where J ſee Right J wilt have it tried 
ere J decree againſt it, ann it is no inconvenience, fox' 
the inconventence is becauſe the other de cannot era- 
mine to what is not alledged, but at the Trial he map, 


and ſo direfied a Trial on thut Point. 
VB 2 Anonymus. 


4 Term. Mich. 32 Car. II. in Cancellaria. 
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Heir helpt a. 
inſt Wite 
viſte. 

Diſcovery, 


Real Fihte 

made liable 

in licu of the 
perſonal, 


Condition as ſhe was befoze t 


pet unleſs the 
not to be aluled dy the Court, 6s teu i x Fe 
tton (to wit) to'povive fox his Mete, wid fo had it Been 


Anonymus. Notemh, 27. 1679. 


be Þugband deviſed Lanon in queſtion go bis 
notte for Like, tde Son erbfts DM pie g 
le to the voie vold, because 25 Er. the Land 
were entailed to his great Gzandfather, to whom he wag 
Heir in Cal! and to. diſcover. ide Deen in Tail, the 
Wife confefſeth titſngs in her hand; the is o2dered to 
bing in all the wzltings, and it fell out that the Deed of 
Intail was among the res. The peir by a Motion ex 
parte L cc -= the 1 65 CAN and, on Yo- 
tion atter was oꝛdered to bung them in ag t 
are nod in Cart... A vey 
At the Hearing Mz. Keck pzays that the peir may not 
make the Court an Inſtrument to help the Peir to the 
Deeds, but that ſhe the Defendant may be in the ſame 


e wiitings bzought in 
her in tothe Court, dee Devile 7 
voluntary and not in purſuance of Articles in Marria 
Þetr would confirm her Effate, he o 5 


er 
men, foz the Condveratſon in Tau is giv, (Alte) to 
raite x Uſe at Common L het 


pe affirmed rhere were Spe d h ri t 
eren paiver tu pech er bar th 


Chancellor, J wilt neder help-the Jm aguin#s Par 
chaſoz, but here it is a Bounty in this Cute, ond in tuch 
Caſe che Petr having a god Title aft de aided ; and 
decreed the Dted to the Plata, | jpeg: oof 72 8 


5 | n. | 1280 "A 
Anonymus. Novemb. 27. 169 f 
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. *#+ 4 


E Cale was. The Father ſeizevin Fee modtrared 

1 the Landand gave a Statute tothe Boztraxee to 

pap, &c. and made his nll, and vedifep 500 L ta his 

Daughter and Wed, the Boxtgagee'twk fo much of the 

perſonal Eſtate in Execution on the Statute that'there- 

by there was not ſufficient Aſſets left to pay the mw" 
* 


Term. Mich. ga Car. H. in Cancetlaria 6 0 
Queſtion was now that tbe {air was: diſcharged oz | OY 

een of the Debt out of the perſonal Eſtate liable to the 27 A) . 
Legacp; if nom the Daughter Hould haue reitet againſt 7 
tho Petr, who'was taled out of the pevſdnal Eſtate which * 
was tfadlo to hee'Legacy ; and tt was vecreed/fop her: 

Chancelloe..- Mete he Þeſt u (nvebeen'by Bortgage Heir Execu- 
made by his Father, 0) by orher means” as pete to dis 
Anceftvz, tho perſuam &tati iy the hands of the Execu- 
co2 Halt de ren 00 pap'that Debe in Caſs of the 
beir ; dud (Others ve ner Auto to/pap-other Creditors op 
ovher en of the Cent on hiv Legacies, - dhe Heir ſhall 
not turn d(\@{Chavgo ou the porſonabEltavs.. Ju this: Cale 
here was ſuffiriene the Dobe by the Pogtguge, Nc. Manage- 
and the Legacy out of the perſonal Eſtate, and when both Pg. of the 
tan be ſatigfied wh ſhall be ſatisfied; and the Contr vat 6 
dance fo make the gerchnel Efface Itable tothe Legacy 
towards (at (gfai(o1 of the Baxtgage Goes like a Fraud) 
ee nr par: hem Ian 
COmpence ag U | | al- 
ly nat liable to her. And my Low cited ſeveral. Piel 
dents veczeed upon rhe fame reaton, 


P OI 


Legate verſus Hockwood. Nov. 27. 1679. 
T We Pati bought of the Detenhant file Uteen Mooy dt. 
Bill to 

an 


* 


ts of a Shlp, which de dan foawerly tod by ed by Bond 
the Plaintiff, ahn gave hin Bond ke the Boup, d ned 
firſt Bill kept the BU, ſaping, be bels denied on 
yatd, auv being after tequeſted to male Demand. 
to. the Þ refuſed ta do it; the Conſiders 
that by teaſan thereof he couln not dic. Agurance. 
eſt, fo2 though be had Titleby the verbal | 
none wauld deal with him aon (uch terms with» 
Lot Sale to make out his Title, but he did not 
any particular perſon, who refuſed ta deal with 
Plaintiff (ent the Ship to Sea, which-made a 
Copage, at het return to nd, the Defendant 
n pzoffered g Bill of Sale, but the Plaintiff refuſed 
% * 5 to have up his Bond though he had not 
on * ( ; 
Chancellor. When the Ship was ſold it is implped, that 
the Uendo2 ſhould make Aſſurance by Bill of Wale, but 
not unleſs it be demanded: Mas it demanded? _ 
| e 


d alter 


e 


» Y 
a 


— — 
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Term. Mich. 32 Car. II. in Gancellaria 


th. 


Parol Aſſi 
ment of of 


Debts. 


The Council foz the Platntiff read and pzoved a De- 


mand. 

Keck. Here is a Bargain executed, Securtty fo2 the 
Monp given, Poſſeſſion taken by the Plaintitk, and the 
Ship employed by him and ſafe returned, and we pjay ta 
bave our Bony acco2ding to Security to us fo our Ship 
given, which he bath. f ff tt 

Chancellor. Chen you had Security you ought on De- 
mand to have made Aſſurance z it a Man buy Lands and 
ſecure the Pony, it he who ſells will not make Aſſurante, 
when reaſonably demanded, he wall loſe the Bargain, 
therefoze decreed the Bond to be delivered up and the 
five Parts, &c. reaſſigned to the Defendant 


Faſhon and other Creditots of Anthony . Pearſon 
deceas'd, Plaintiffs, agamſi Atwood Executor, 
and John Atwood and agamſt the Debtors of An- 
thony Pearſon and Ralph Pearſon Admemi- 
flrator de Bonis of Anthony Pearſon Defendants, 
On the Hearing 4 December 1679. The Caſe 


W4- | 


oyed Anthony Pearſon deceaſed, as his Faftoz in 
on, to ſell Stuffs fo; him, and vid charge bim with 
great Sums of Monp by Bills of Exchange, many of 
which Pearſon accepted, and finding that he had accepted 
moze Bills than Alets to ſatigfie, complatned thereof to 
Atwood, who thereupon willed him to go on, and agreed 
that he ſhould ſell the Geods, and diſpoſe of G@vs and 
Debts as his own to ſecure himſelf ; which he div, and 
fold to the Defendants, and entred them in his Accounts 
in his own Name, and the Buyers (ſome of the now 
Defendants) knew not whoſe Gods they were but bought 
them of Anthony Pearfon; two days after the Agreeme 
ohn Atwood, the Merchant, died; afterwards Anthon 
arſon, the Faitoz, afügned thoſe Debts fo contraited to 
Packer, another Defendant, to the uſe of the Creditozs 
of Anthony Pearſon, and dycth. The Scope of the Bilk 
was, That accozdingly the ſald Debts may be employed 
to the uſe of the Creditozs of Anthony Pearſon accozding 
to the Alignment, N * 


J vu Atwood a Merchant in Norwich, deceaſed, im- 
0 


— TJ 


Term. Mich. 3¹ Car, II. in Cancellaria, 
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B. Atwood, Executrix of John Atwood, oppoſed it fo; 
that ſhe was ſubjet to Demands of divers perſons by 
Bond, which Debts by Bond are to be paid befoze any 
Debts by verbal Agreement; and though Pearſon ſold 
the Gaods of Atwood to the Defendants, yet Atwood 
might fue fo; the Debt in his own Name (which was 
not denped) and though in Arwood's Life-time he could 
not adotd his Agreement, pet the Caſe is altered by his 
death; foz himſelt was equally lyable to his verbal Agree- 
ment as his Bond; but the Executoz is not ſo, fo2 be 
muſt pay Bonds befoze ſimple Contra. 

It was ſaid fo2 the Plaintiff, Debts though not af- 
ſignable in Law ate on god conflideration aſſignable in 
Equity, and though the pzoperty of the Debt be not al- 


tered, yet it binvs Atwood, the Aſſignoz, and conſequent- 


4 his Executo2 : Os as the one no2 other can avoid it in 
quity, and there is no danger of Devaſtavir to the Exe- 
cuto2 3 ko it cannot comme to the Trecutors hands, fo2 the 
Erecuto2 is bound by the Aſſignment as well as the Te- 
ffatoz, and till it come to his hands the Executo cannot 
be charged, v 
The Attorny General objeffted. The Creditozs by 
Bond are now concerned, fo2 they ought to be pzeferrey 
befoze a verbal Agreement, and the Executozs fo; them 
in their behalf. 
The Chancellor ſeemed to intline much againſt the 
Plaintif, but directed a Trial on this Point, viz. It 
there were any Agreement between the Fa#0z and Her- 
— — the Faitoz ſhould have the Debts fox his 
It was inſifted on as a Cuſtom between Merchant and 
Perchant that all Accounts ſhould be evened on either 
fide by way of Eftoppel, when the Buſineſs was of the 


lame employment, &c. 
Temple contra Rowſe. Decemb. 8. 1679. 


diſallowed by the Lod Chancellor, On Plea que ne giſt 
pour coſts, 


Wakelin 


Decree was made, and befoze Coſts tared, the No Revivor 
Plaintiff died, and a Bill of Revivoz bzought and fer Coſt on- 


Aa 


r 


Term. Mich. 31 Car. II. in Cancellaria. ä 


Verbal A- 

greement 110 
ſtay to He- 
cution of 4 
Decrce., 


Fr ar. Car . II, 
Will. 


Deviſe. 


Wakelin contra Walthal. Decemb. 8. 1679. 


Decree being paſt, the Defendant to a Bill to er. 

ecute the Decree, ſet kozth a Parol Agreement in 
Bat; to which Anſwer the Plaintiff demurs, and the 
Chancelloz allowed the Demurrer though the Agre 
ment were ſiibſequent to the Decree; the Decree bal 
proceed, and if the Defendant will have advantage of 
the Agreement, let him bzing an Oziginal Bill, koz it 
he have advantage by it in way of Defence, one witneſs 
may ſerve his turn, but to an Dzigfnal Bill here ik he in 
his Anſwer deny the Agreement, one witneſs will not 
convit htm, fo as by this way of Anfwer the Plaintiſt 
ſhould loſe the benefit of his Anſwer, 


Anonymus. 9 Decemb. 1679. 


Oztgageoz after Foxfeiture by Wilt in waiting ünce 
the Statute, and atteſted only by twa witneſſes, 
deviſed the Land, and upon Tryal a Gerdict againſt the 
Caltdity of the Will; foz the Queſtton at the Trtal was 
not on the Point of Equity, whether the Equity.of Re. 
demption paſſed by the Mill, but whether the Lands pal 
— 3 Moztgage being then unknown, but diſcovered 
nce | 114123146 
And now . Eccleſton moved, That this is not with- 
in the Statute which nulls ſuch wills only in caſe af De- 
viſe of Lands by vertue of the Common Law, Statute oz 
Cuftom, but a Deviſe in Equity is not good etther of 
thoſe ways. | | [in und 
Chancellor. J cannot tell that, but befoze the Statute 
if a Moztgagee befoze the Condition bzoken deviſe, &c. 
it is void, foz a Condition is not deviſeable, but after 
Fozteiture the Equity of Redemption is devileable. 


 ,» 
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Term. Mich. 31 Car. II. in Cancellaria. 


Hodges contra Wadditigton, 1+ Dec. 1679. 


0 8 er e * but | 
pe Queſtfon'and Cale was. An Adminiſtratoz *x<\v'or, 
ofſefſeth himſelf of the Jnteſtate's Sens, and de- n fe the 
vileth Legacies and dyes, his Executo voluntarily with- Eſtate, vo- 
out compulſion of Suit pays the Legacy, there then be- — 
ing a Suit in right of the Jnteſtate, to recover the Gads, he 175% 
and after that the Gods ate evitted kram the prey ; is evifted, he 
- fo that e hath not noz tthly had Aﬀets kor the Le eme. 
gacy: The Exetutoz ſues to have back from the Legatee P.. 
what he pafd, and in truth was not bound to pay, but Los. 
voluntarily did. 

The Loſd Chancellor adviſed ;_ But in the ame vay 
in the Afterndon'the Loyd Chancellor diſmiſt the Blll, be- 
cauſe the Executoz pald the Mony voluntarily without 
Compulſlon by Suit. And 2dly, with his Eyes open 
when he knew that the Eſtate was in queſtion, ſo he was 
aware of the danger of the Action. Jf the Sult foz a Le- 
gacy be in the Eccleſiaſtical Court they make the Legatee 
give Security, berauſe when the Legacy is paid they 
cannot reftoze, &c. And here the Court decrees a Legacy 
without Security (unl caſe of Poverty oz the like 
— of Court can reach the Legatee again ik thete 

A | t 


Trethewy contra Hoblin. 


ethewy ptirthaſes of Francis Hoblin, Son and heir No Cots of 
of Thomas Hoblin; Lands called Bawdo, and by an- 9 Song 
other Purchaſe prechates Penhale Prideaux, and had good, bur 
Porteage of Penbale ſans addition, and Penhale Hunger- probable. 
rd, the Purchaſe-mony and Debt 3ooo l. the Eſtate of 
Penhale and Hungerford was in Reverſion after a Jotn- 
ture to old Hoblin's Wife, | e 46 
Trethewy's Bill was agaihft Thomas Hoblin, the poun- 
ger Son, and Hawky an Attomey. The Equity was to 
diſcover Jncumbyzances, examine nitnefſes, have up the 
Cvidences and Mtitings, which the younger Son being 
Grecuto! to his Father hath, and to be inabled to try the 
Title, which he could not do without ald of this Court 


F$ 


during the Jointreſs's Lite. + 


FI 8 
* 


1 ³¹ th. 


"Tem. Mig 31 C II in Cancellaris, 


— 


Ffiates tranſ— 
poſed to : 
maintain the Lawrence hig Don, Father of 


— ot the gifp ok the Defendant Hayman 


Deviſe. 


4 Trial was in Devon fo; Penhale, but ſet aſide or on 
Certificate- of the Judges coram quo, &c. And a new 
Trial in Banco Regis by a Jury ot of Middleſex touching 
Penhale, which paſt Gare Trethewy, and a Trial fox 


berdy, | which was claimed by Haw 1 which paſt 2 


Ehe Cant olg now heard aguln 16 December, 167g, 
The Porntk in debate was, Whether Trethewy, who bay 
loft his ony and Security,” und jo" a p2obable Cue af 
Suſt, Coſts at Lab 02 9 
Che Lozy Chancellor bored — but the De. 
fendant an enter OA at ak but no Coſts 


Green N Mary U. 
| 19 


de Cate was, Geor 
ſeſ5ed in Fee, deb 


Una, contre W Ce. 1 
r, LOAN % | 


corn, Clank of Mi 100 
Laing in queſtion to 
1.4 Plaiatif, and 
foz the Lite of 
Lawrence only, 'Rtmainner to the firſt Son. of Lawreace, 


and the Þefrs Pales of 4 fitſf Son, and {o to the 
other Song in præſat' rerminis ; the Remaitiber to Joba 
Brown and Lancelot Johnſon, &c. foz their Lives on 
Truſt and Confidence on them repoſed fo2 the better le. 
curing of the ſeveral Remainders befvze umited; the 
Teſtatoz died, Lawrence befoze any Son bozn, by Leaſe 
and Releaſe makes J. 8. Tenant fo2 bis Life, and ſuffers 
a common Recovery to the uſe of himCcelf again oz Life, 
and a Remalnder fo2 years to the Cruſtees to raiſe 1000 l. 
Portion foz his eldeſt Daughter, and then aſterwarys 
hath Jſue the Plaintik Mary and the-Defennant Hay- 


man Rook, his Don any Heir, and dieth. The Suit 
is fo? the 1000. 


The Defence by Plea was, That Brown, &e, the Cru- | 


ſtces, to pzeſerve the Contingent Remainderstothefirft, 
ſetond & c. Sons are living, and .conſequeaely the Eſtates 
coutingent not barred by the Recovery. 

IJgaluſt which it was obzeed, that Lawrence, till a Son 
don, was Tenant in Tail, and the Eſtate to Brown, &c. a 
Kemainder after, and not befoze the eden to 1 — 

an 


0 
{ 
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! 
| 


Term. Mich 31 Gar. II in Cancelſaria 


11 


. 


and ſo is barred by the Recovery, and could not pꝛeſer ve 
it ſelf, a ſortiori, not the contingent Remainders pꝛe⸗ 
cedent. 


After Debate the Lov Chancellor allowed the Plea, foꝛ 


the Law will manage and merge Cai acco ding ta 
the intent, which here was to pzeſerve Contingent Estates 
limited in place after the Contingencies; but ik it ſo 
ſhould ffand in Tonſtrution of Law it cannot pzelerve 


them, therefoze clearly ſhall be conffrued befoze them. 


William Mellih, Zſq; Plaintiff, the Royal African 
Company and Richard Edlin, Defendants. 


The Cafe. 


at Cape Corſi in Africa, which Council was to con. 
ſiſt of the Agent-General, and a firſt Merchant, and a 
ſecond Merchant; the firſt Merchant was to be Gold-taker, 
the ſecond Merchant nOarebouſe-keeper, and the Plainti( 
was to, have a Sallary of 400 l. per annum, two third 
parts of which was to be paid in Africa, and the other 
third part in England, when the Company had aflowed his 
Accounts ; and the Company gave the Plante an Eſta · 
blihment oz Rules by which to guide Himſelf, And by 
which the Dut-Fatozies were allo to be guided, by 
which Eſtablichment the Out-Faltozies were to ſend their 
Accounts ta the Company ok all their TranſaKons, and 
gave the Company Security to be accomptable to them 
fo all what they received and paid ko; them. And the 
Plaintiff and Council were alſo to take the Accounts of 
the Out-Faikozies and enter them in their Bog, which 
were kept foz the Company at Cape Corſa Caſtle, -  -, 

All the time the Plaintiff was there (which was thzee 
pears) the Defendant Edlia was (fo; want of a third 
perſon) both Gold-taker and Warehoule-keeper, 
The thee years being ended, the Plaintiff and Edlin 
came home, and having delivered up his Accounts and 
Papers to z. Hodgkins his Succeſſoz at Cape Corſa 
ſent the Company accozding to their Eſtabliſhment juſt 
Accounts from time to time of all their Tranſaftions. 


C 2 The 


N Ogober, 1672. the Company choſe the Plaintiff to Merchantsof 
be their Agent-General and P2eſident of their Coun» de an 
c 


mpany- 


| A AST K* 


. 


3 
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other accident. 


— afterwards imbez3lled by him oz his Order, 02 foz 


The Plaintiff « 1727 the Remainder of 85 Sallary, 
but the Company ud 10 at Law for ” hetr Sad 
ſent, and got Judgment (Quod computet 

To be relieved againſt Shieh Dult, and ple the Ne - 
mainder of his Sallary is the Scope of the Bill, 


4 1675. Che Cauſe came to be heard, and ve, 


ſt, That the Plaintiff ould account with the Com 
on OS _ Agent-General in the ſav Trade at Cape 
r12 ante, 

R That Edlia ſhould be admitted warehouſe-keeper 
throughout the Plaintiffs Agency 

zdly, Chat in making the Account the Plaintiff is to 
be diſcharged of all Gods delivered into the CUarebhouſe 
at Cape Corſa Caſtle, and that went to the Out-Fattozieg 
and were delivered there, oz that were not delivered there 
through the vefault of the Paſter of the Ship, oz anp 


athly, That the Plaintiff would be charged with all 


bis © belonging to the Company, which he oz any by 
g 


der tank out of the udarehouſe and diſpoſed of ; 
with all Geovs that went to other Faltozſes which 


his Ace. 
cthly, That the Plaintiff could be charged with ſuch 
of Te Companies Geovs as came to —— Caſtle, 
and were not delivered ints the Wareh noz conſign- 
ed to any other Faitozy, but came to the'Plaintif's 
hands 02 uſe. 
6thly, And if any Gods came to any Dut- Fattozles 
and P2ovut had been anſwered the Plaintiff, and he hat 
not anſwered it to the Company, the Plaint(f is to 
charged therewith. 
ly, And that in this and all other matters of the Ac- 
1 wherein the Plaintiff is charged he ſhall not be u. 
{owed any thing in diſcharge, but what he pzobes. 
And that in all Caſes not befoze vire#ed where Edlia 
* charged, the Plaintiff is to be diſcharged. 
hat this Over was entred accozding to the Hinutes, 
and the Defendants acquieſced under the Decree ſo far 
as to bung in their charge befoze the Baſter, and ac- 
cepted a arge, and took a Marrant to attend the 
Maſter on the Diſcharge. 


Put 
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But inffead thereof petitioned the Low Chancellor to 


with the Montes demanded by the Out-F 
Accounts which they ſent the Plaintiff during bis ref- 
dence at Cape Corſa, the Petition alledging that near 
1000 l. (g demanded by the Plaintiff in bis accounts in 
groſs for Charges allowed by him inthe accounts of the 
Ourt-faFozies without the pꝛadurcing the Uaurbers. - 


be charged with the 


be juſt oz unjuſt, noz can he allaw oz diſallow of them, 
but muſt take them as thep were given; and if they are 
falſe accounts the'Out-Faltoutes are liable to the Com - 


i, to account any gie Security fa to do. A 


of ull-Goods they received ind ſold, af 
py Journal of all d Flor and * 
they were to account cd. their Age and Council at 


nies general Books at 4. Vide 7 
Faftors in Guinea bei Gor Or Fe ten INE 

2. Its not reaſonable to charge the Plaintiff with what 
de never received, foz the Out-Fatozies returned him 
no moze Effets than what came clear after the debuon 
of their Demands, which deduffons were made by them- 
ſelves, and not by the laintiffz noz could the Plaintiff 
and Council at Cape Corſa refuſe ſuch Effects as they 
ſent 02 bzought thither, if they had, the Company might 
have complained fo? that cauſe. 

3. Is to the Allegation of the Petition that the Plaſn- 
tif demands groſs Sums koz Charges allowed in the 
Dut-Falozies accounts, there is no ſuch thing, the 
Plaintiſ making no demands; there being only entered 
accozding to the Companſes ſaid Eſtabliſhment in the 
Bols kept at Cape Corſa foz the Company the general 
and total Sums demanded by the Dutkaltozies fo2 what 
they digburſed, no2 is there any occaſion fo2 the Plaintiff 
to make any ſuch demands, fox deing not chargeable with 
what Geds were ſent to and received by the Out-Fafo- 
ties, he cannot be charged with their diſpoſal of them, 
and ſo hath no occaſion to demand any ſuch allowance. 


4. As 


retifie the Oꝛder, and would have the Pſaintif charged 
$ in their 


aN 
did direct 
pany, to whom they dy the afozeſaſd Eſtabliſhment Yay wtf 


all account to 


Jn anſwer to this Petition, the Plaiutiought not to Pidethe 13th 
emands ot the DutFaftozies, fo; Article in, 
he knows not no is concerned/ whether thoſe Demands **<Etblit- 


ment to 
rove the 


any 


Compa- 
ſend ro the Company by every 
ithfanding that accounting to the 
pa Corſa, ſo as 
they night inſpe& all heir r parfect Accounts with them in the Campa- 
| des the Company uſually took of all their 


the 


pa- 


\ 
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4- As to the charging theſe accounts in the Companies 
Books kept at Cape Corſa Caftle in groſs Sums it was 
no Crime in reg 
the Company's ſaiy Eſtabliſhment the Dut-Fattozies 
were themſelves to render an account of all their Reciptg 
and Payments, and fo2 that purpoſe gave Security ag 


Dums were entred. N 
5. And as to the Objetton, that the Out-FaTozies ae 
counts themſelves are not pꝛoduced, the 7. Heel by their 

Letter dated 25 January, 1675. gave z. Hodgkin's O- 

der to take from the Plaintiff and Edlion; all their con- 

cerns ; whereupon never having any Oꝛder to bzing them 

02 ſend them to the Company, and ſeeing the Companies 

Company's Order, Delivered up all the Out-FaTozlies Accounts and 
Letter to A- Letters which were many thouſands, to Hodgkins, who 
— Ho4z- was proper to have them that he might ſee how matters 
this Ole, Hd; which Papers were, ſince' the Plaintiff came to 
7a. Nightin- England, burnt by one Croxton the Company's late 
"a proves Agent, with which the Company being not ſatisfied, pe- 
wy 7 titioned the Loyd Chancellor fog theſe accounts, who the 
"22d of March [aft ozdered that the Plaintiff (ould ſwear 

he left them with Hodgkins which ſhould conclude the 

Compan „which the Plaintiff bad vone. Vide Oper 

and avit. | | <> 


DE 


ard it was the uſage, and alſo foz that by 


akozeſald to the Company, and the Plaintiff and-Coun- 
cil had the Aouchers at Cape Corſa Caſtte when theſe 
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Br gabe Bont of 400 1; to the Byother of the. Iniquit 


Deferwant, conditioned to pay tothe Defendants Font * 
Sitter (Party allo tothe Bill) 30 l. and to main - 
tain a baſe Child paying a certain yearly _ 
fo2 it. There was no place in the Condition where the 50 — 
ſhould have been pald. The Plaintiſt by his Bill offers 
ayment of the 50 l. and byzought it * Court, and the 
efendant ſet fozth by anſwer that the Plaintifk was 
Outer to her in way of Marriage, but abuſed her and 
left her, and thereupon the Court refuſed to grant an In · 
junckton to the Plaintiff againſt the Suit on the Bond; 
the Plaintick replyen and acknowledged he was a Suter, 
and really intended Marriage, but: that after he had be⸗ 
gun to woe the Moman, he was info:med, as the truth 
was, that he had foxmerlp been taken in a Bed with att- 
other Pan, and that this was known publickly, and her 
Father trepanned him to woe her, &c. he being a poung 
Yan in Oxford. Pet now the Low Chancellor denied "the 


8 Jnjunfton ſaying, this Court ſhould not be a Court to 
framine ſuch Matters. 


Winkfeld 


— — — — — 
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Winkfield contra Combe. 1679. 


F Winkfield having a Son and other Chlldzen max. 
* rted the Platntiffs Mother, and five years befoze he 
died made his Will, and taking notice therein that his 
wife was enſeint, deviſed 10001. to the Plaintiff; and ic 
the Child en ventre ſa mere were a Daughter, then ſhe 
would habe 10601, but if a Son, then that bis Erecy- 
tozs ſhould purchaſe 100 l. per annum, and ſettle the ſame 
on the Son and his Heirs Wales of his Body, and it he 
died without ſich Jſſue, to the Plaintiff 3 the Mike is 
bzought to bed with a Son who dyed in the Life-time of 
the Father, then the Father died and his weite enſeint with 
a Daughter to whom no Poztion was left oz other Pꝛovi⸗ 
ſion. And the Plaintiff exhibits her Bill to have the Land 
purchaſed and ſettled on her, foz it Lands be deviſed in 
Tail the Remainder over, the Deviſee dieth without Il. 
ſue, the Remainder ſhall take place, and there is the 
ſame reaſon here. 

Chancellor. Jn cafe of a Deviſe J cannot help where 
the Law fireth the Eſtate, but if you come to have re 
lief ur Equity and there falleth out an unſeen accident, 
which (fthe Teſtato2 had fozeſeen, he would have altered 


his ntl, J ſhall conſider of it; here he meant in caſe he 


left a Daughter bozn after his death ſhe ſhould have been 
p2ovided foz ; and though it happens that his Caife had 
no ſuch Daughter (viz. whereof his wife was enſeint 
at the time when he made his Mill, and to which Daugh- 
ter only the wozds of the Will extend) pet here is the 
ſame in effef, A. having only a Daughter deviſed his 
Truſtees ſhould convey the Land to the Daughter in Fee, 
the Teſtatoz recovered and after had a Son, the Daugh- 
ter (ſhall not carry the Land from the Son. And now 
the Lozd Chancellor directed a Bill to be bzought where- 
to the Poſthuma Daughter ſhould be a Party, and both 


Cauſes to be heard together, 


Anonymus. 


= LES 
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Anonymus. The Jame Pay. 


here the agreement fo; a Parriage, which ſhoztly, Unrexcma- 
viz. within ſeven weeks was had, but in the in⸗ ble Agree- 


terim the young Man han; addzeſs ta another, — not de 
the Agreement was rue 1 1 N and nat 
and was extream, that the D 83 bug 


gf ann two other Bact. 0 d Sete haue 


left, 
The Lom Chancellor dau tit nacres. t 
1 te t eb c Ranient 
them to that remedy: It man veferred.to ae 
agree among ie ta attend again. 30 ul 5 


| E017! 
Eltori contra Witte and Herrifon. 25 1679; 


E Lady Ander ſon Guantee of eure Agreement 

mode her Senn de d F AG an! of th 
td to Waite, and othery, Agreed tyt 5 5 Executrix 

gi the Annuity tg ip 1 0 PR Ae 


the Annaity wag dellverer 

dzaty the A gnient, by 

cutqʒ dien; t af 1 

non, and 3 Atrem 

Defennants daz ei Deeps, 
d obletked, f 

to grant 1 alter. the. 


Dr es ate andthe Bil here 
to be relieved, Bebe 1 
Kion; but upon Demurrer difmiſt. 


Note, Witnefes m 
'F The 


D 
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Charitable 
Uſes. 


T: be Attorney-General contra Combe. Friday 
27 Febr. 1679, 


# 2 
% 


3. fet5ed of Land in Fee by his laſt will in wyſting 
* Heviſed 101. per annum foz ever (ſo long as there 
all be a weekly Sermon every Saturday in St. Albans, 
to de Foun by the greateſt part of the beſt Jnhabitantg) 
out of all dis Lands in D. he being alfo ſeiſed of Landg 
pur auter vie, ag to ihe Party who ſhould have the 10 l. 
a{ly, What Lands Gould be charged with it, and whe. 
ther the Arrears ſhould be pald becaufe' no Sermon hath 
been had on Saturdays foz many Years, was debated; 
and the like foz n'Lefture in Hamſteed, &c. oy 
It was objefed that theſe Bequeſts were not within the 
Statute of 43 Eliz. which makes appointments to Chart. 
table Ales therein mentioned god, and appoints them 
to be executed by the Commiſſioners, and therefoze are 
not good by the Common Law, tk the Deviſe it ſee, 
whereby they are raſſed, de not god, and here the Deviſes 
to no perſon, anp patt of the Land intended to be charged 
was but an Eſtate 1 auter vie, not deviſeable, and is 
deviſed no langer than while «a Sermon weekly, which 
bath, not been there of long time, * 
. Chancellor. Bo lang as ſhall be ts fo long an may be. 
ls true, aLedure is nor within the Statute of 43 Eliz. 
but the Statute of 4 2 Eliz. to pattern from 1 E. 6. made 
to take away Siiperſtitſon, and voth make uſe of the ſame 
Erpzeſſong, when it is to advance trur Religion und Cha. 
r{ty, viz. Given, Limiten, Appointen, &c, Summg. eſt ra- 
tio que pro Religione facit. In this Cut there d Chart- 
ty, but it is Charity miſtaken, to be choſen by the great- 
eſt part of the beſt Inhabitants which is a wild diretion, 
&c. Þe cited the Cale where a Gift was to maintain a 
Duperſtitious Inſkitution ſo long as the Law would al- 
low, turned, when the Law did abzogate, that Supevſti- 
tion to a god uſe, and decreed that the 10 l. per annum 
ſhould de to maintain a Catechift there to be app2oved by 
the-Biſhop 3. 84d. the Arxears from the time of the Reſto- 
ratfon of the King to be imploped in purchale ok Lands 
to better the Maintenance, and the Lands pur auter vie 


ta come in pꝛopoztion with the reſt ; Vide the Ozder — 
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che Annuities to maintain Lefures ars thereby allo de. 


eed. * : i 
**. One Chatity veviled, another vencted, 
2. A void Deviſe to Charity not within 43 Wiz: ve- 


cteen. . eee Hamme » 
j- Lands bur aurer vis nepitey tq per les b ho". 
the Charity nat wit ben 4; Elis, „ o 90 10083, 
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77 perne contra Oldfield. 


TUE 
» 19 92% 75-111 2d 201 0 7 held; II) vl; 


100 
3 nen 
e 


Curate not 
removeablc. 


Poſtea. 


C 

erkons as hiuld be la 14 
17 Ewe a hah * 
The Ada hee dane 
The Statute of 18 Car. 2. enables Gilts, & c. to Cu- 
rates ʒ the Ver of the Danog names Ferne ſ Cut 
Oldfield is named —— ny bud it 


endente Lite, hut n | dba eee abe 
ers, &c. Oldfield was mut in by another and thePlaintHf 
{8 revoked; „ zeit mt eee ieee een 
2 'Chancellory By the EcelefiaſficalLawmnogBagyought 
to be odaiued fine ritylog ghat there might natche mondt- 
cant Menchers: and piſtinguiſh/bermgeyg {ue 
where the Church ie become Lay, be Amp2opxationy 
where not v fo the Cutate once: gut in and hang gert 
tain Malntamuce he ait not he pative,anÞ, acmwavenble 
at pleaſure / to: ! thot erte to der @fqunpariowo Bt. D& 
monp fo; eher ae 8 Fl it Das un 

«;.Quereg7;M&bis reaſon ge not to Sands made to re- 
Ian, & 207 059 97 C. z AM S barer zun 
L © cos] 19 meg 07} bitlbiolv. 33 nene: 2117 


A Sells to B with Covenants only agafnff A. and all Moy 04+ 
* clatming by, from oz under him. B. ſecured the becauſe lang 
Purchaſe-Yony, but befoze payment the Land was evi#- . P, [72n 
ed, but not by any Title under A. but by a Title para- wr. 
mount. B. ſued to be relteved that he might not be foz- Cover?!) 
ced to pay ſeeing the Land was loft, and was relieved "<> 
by the Lozd Chancellor ex relatione Churchil. 

D 2 Note. 
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Mortgage. 
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EA. 


Note. 1ſt. It Declaration at the time of the | 
treated on, that there was an i fect, to extend a. 
c 


gainſt all Jncumbzanres not onty ſpecial, tt cvuld not 
have been admitted. 


20ly., The affirmative Covenant is negative to 7 
is bt affirmed, and all one as if erpzelly veclatrd. 
the Aendoz was not to warrant but agattiff hemteit, a 
= Aendee to pay becauſe Security abſolute without Con. 
dition. 

zdly. Quere, it this may not be made uſe of to a gene- 


venience, Uender, having all the no 

te i hes of the Porgain, 01 J's on oth th 
1 Cake ts a Stranger by Coll 4 
Now. Ih many Tales it may eaſily be wie, c = 
nyc 


Blackſton contra Moreland.” 1 March, 16799 N 


92. * inet ern 


Pag an Annuity charged on the eG of 40 
nul 


obe and hd in Ettate in the Panne; liable to rde 
tyz Blackſtoa'Had an Eſtuts ſubfequent to doth by 
way of Poxtgage;; Moreland having no notice of Black: 
ſton's Jntereſt treateth with him in the Reverſon in Fee; 
who ddfced to bdztow 1 of dim, and chereupen he 
agrees and purc baer Port 4 ntereſt, ans ee eat ase 
Pon lent to the Reverſo in Porter's Jut 
and pays 900 l. part to Fortet, Part lent to the Re 
ſloner, there being no moe than $60 l. dus to Forter. 
The 'Quetſon was, wherder ——— * 
Suckſtoa- (Who not trbteits dis Bal to pav od Ports 


and Moreland their Debts) he ſhould pay mayo than 
due to Potter, Moſe chan 5 l. d the a 
due to Moreland. pe fg decreed to pay the whole 
but otherwiſe ik Moreland had notice of Blackſton's I 
cumbzance, _. Rouge 
81 A NON 
\ M605 ige n. 2 dh eee 
my weg ven 5 war F nr | A 
OG) 303 Tin 539328 Jt 20.3% 278 
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Groſvenor Plaintiff, and Cartwright, Admini- 


ftratrix of Thomas Cartwright, Defendant. 
3 March, 1679. - 
Reſolved and Decrecd by the Lord Chagrelloy | 


1 ö ak. „ 75 


A N Executrir Aminiſtratrir receives in Ponp, Intereg. 
15 7 


'which wan lecured tothe-Teſtatoy, ft dhe f eum ſt ct H e 
to Pont, the wall not account fox the zelt, (0g the l eb 
[ends tde Wuuncepal at her tg le chat ik it miſcar vy Debt well fe. 
the han make it doo to the. Its, Ham unte ,cured, the 
a vifference way enveavouren'eo be pie vg this Rüter hu 
viz. Thar where the Debt was: pain in by the Creditoy e end, ic 
without her Compulſlon, thedelhe hauld not anſwer 39+ ot 0" rob 
fit made by lending it aut am: but” wheoe the Bony 
was lent dy the Teftatoz on ga Decurity, and ſuch Se, 
turity continued gn, and She." Execytrix calls in 
Mond and lends it out again, that! there ſhe aul , 
the Pꝛost we made; Coz it wa ber voluntary: at, rid is 
in efet to'depaive the Childreg of the benedt.of the 
till the Intants tome of age; ann turn it ta her ſelf, wht 
being foy a great Sum, an in this Cate it was 02 inguy S 
thouſuno pounds, will be great gain ta the;Epecyutrir, and 
loſs to the Childzen fox whom in effeitGe:(s:trufed;- this 
was earnoſtiy enten: Bunt 
The Low Chancellor. It ia a fixed Rule of. the Court 
and J will not change it; but che (all (o2chWith diſcover 
what Ponies ſhe hach, oz hath-received of the Edate an 
Cuch Security oz otheviniſe, and ſaz che time pad 
not to be charged; but shall hereaſter lend; nane of 
Mony uit dont leave'of the Court; and, ſuch Wonies as 
the hath dent ſhe hall diſcover: the;:Sequaidits 48 them, 
and if 'they lie them, and fo: Declare their geceptance, 
>the the future Pzokity:of the Ma ſent, elle 


neee 4 
If the 


N 


Plaintiff reply to an aner, and $08 The courſe 
Joyning and gſving-Rules faz publication bing Taube ol the Court, 
to an hearing, the Anſwer ſhall be:taken wholly true as 
if there had been no Replication, fe; the ,oppoztunity 
—— Defenvant hath to -pzove bis Auſwer is taken 


Siqmpſon 
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Simpſon and Field. 3 Marti, 1679. 
The Caſe. "1 1 17 


A Surety not S. was indebted to J. D. by Bond of 1000 J. 10 per- 
bound by * fozm an Award; by the Award was due 2501. to the 
{a tall Bolliger. J. D. pat the Bond in Sutt again@ J. S. Bill 
1-quicy, is exhibited here to de relleved againſt che Bult, and an 
| Injuncktan awarded on Jances ta abide the Oder 
on Þearing. / Field and the Obligee are baund in the Re- 
cognizance, which was penned ta pay what ſhould be re · 
po2ted due by N. H. a Mater named in the Defenzance 
07 Condition; but the! Bafter died betoze any Be 
made, and do alſo vid the Obligeoz, who died inteſtate 
wofth nothing: By the nick penning ot the Defeazance 
the Retogn5ance is not unable at Law, becauſe no Repozt 
was made by the Master. Che Obligee, becauſe he could 
not pꝛoceed in the Caule without reviving the Suit, which 
was abated by the death of the Obligeoz, who was one of 
the Plaintiffs in the Bill, pzocured Adminiſtration. of the 
Obligeoꝛ to de taken in thename of a pep Fellow, and in his 
name revived the Caulez and bzought the Cauſe to an 
Hearing, and a Reference tu a Malter to take attonnt of 
the juſt Debt, who repogted 300 J. due. 192 03 wat 
The Queſtton was, if the Duretieg ſhould becharged: 
Twas objeited that this is a manifeſt Fraud andJIzatice 
of the Oblitzee to bing a Charge on the Durety,' who 
was not bound dy Laws and the Pzaittce 18 plain, fo the 
Reviver is by the Avminiſtvatoz, which no Man mauld do 
to charge Himſelf; but this was anſwered and every day 
done when a Cauſe cannot-poceed-fo2:wantzof;Parties, 
viz. Ubminiffrato2, &c. to take Admintſtration, cc. 
But the great Queſtſon was, (f:ehe Durety,''who was 
not liadle in Law, ſheuld de made liable in Gquitp, fog 
the Plaintiff had god remedy koz a juſt Debt, and juftlp 
p2oceedey to recover it but the Court ſtatu gin Suit, and 
takes lf Security, which pzoves: ſo, and the Debt loſt 
thereby, and therekoze the Court is bound to do us right.; 
und the intent of the Court was; that the Debt, it due, 
should be ſetured; and the intent was not with reference 
to this oz that Maſter's Repozt, foz ſuppoſe that the 
Court had during the Life of the Parties — — 
efer- 
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References to another Maſter, and he had made a Repozt, 
that ſhould have bound; and in cafe of a Bond loſt this 
Court have made a Surety to pay it. Yet the Lozd Chan- 
cellor contra; fox the Party is but a Durety not bound 
by Law. | 


Bromley contra Hammond. 4 March, 1639. 


1 mainder ta the Son. in Tail 1 Parriag 


nt on great conſideration, the Father aud Bother 
moztgage the-Lands 7 115 on. toy . Marſhal a 


foze the Po e that he was ſcizedin Fee; t 
dled, Marſhal boubting finding bin Security 
20 tu one to pzoture the Son ta bo 
did not at all diſcover that the 100] is 
Did bozrow the 100 l. and moztgages gude (0) it, and 
this was conveped to J. S. who n Father 

gage, and the 100 |. not being paid a Bill 1 250 
kozetloſe the Son of Redemption, which was decrs 

- Dy. Mills purchaſeth by way alſo oztgage ; the Son 
after the day appointed by the Oder to pay the 100 l. ren- 
ders it with damages, dut was refuſev, The Decree 


was inrolled, but that was done with ſuch ſpeed that the 
advantage thereof was waved. 


And now the Batter inſiſted on was, that the firſf Bozt- 
gagee having a vefetive Aſſurance, now having gained a 
god Title in Law to the Lands, and the Plaintiff having 
no Title at Law ought to reveem both Boztgages, and 
pay the Mony of both Bo2ztgages o: not to redeem it at 
all: As in Sir John Fagg's Caſe, who having purchaſen 
on a defeftive Title fo; a ſmall Sum, obtained into his 
hands the Deed of Jntail againft him. 

Chancellor. The Son is a Stranger to the Father, and 
all one as a Stranger, and differs from Fagg's Caſe, 
and decreed a Redemption on payment of the 100 l. Da- 


mages and Coſts. The MWoztgagee did oppoſe the Re- Cots. 


demptfon by his Anſwer ; but as to the p2attice in gaining 
the ſecond Moztgage it is not materfal, fo; he did nothing 
but to ſecure a juſt Debt. 


Axtel 


T: E Father and Mather Tenants foz Life, the Be Morag: 
| ſecond Morr- 


©crivener 3 the Father, as was.allebged, mat 1775 bes ng bad- 
ather 
1 gave 
"os A. ſh dub: 
þ | 
Moꝛt 


ted ta. 
then 
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Fleftion, 
Deviſe. 
Eviftion. 


——— 
Axtel contra Axtel. 4 March, 1679. 
The Caſe. 


pe Þugband deviſen thzee Tenement 
called Cox's Tenement, to his Milte in 
er Dower, with Election to 
ther, the Dower 02 the Legacy; 
enement and died without new puditſhing the nein. The 
Tire infiſts to have ſatiyfattion t Cox's Tenpment, be 
cauſe her Þusband gave her that with the ret as in ſatis» 
fa#fon of her Dower to which ſhe ts intitukey, Ind the 
Paint cannot bar her of her Dower by the weilt; but 
the Landy deviſed are but Church-Leafes, And — 
her Counſel) ſhe agketh nothing of the Court, but that 
he may have only what the Law giveth her. bs: 
Chancellor. She muſt take the ill as it was at the 
time of the death of ber Þushany, fog tin then eis ns 
weilt; let her chaſe one o2 the other, ſhe may not have: 
bord; and verreed accozdingly, 00 


Fan ane 
isfation 
to take one 
erwards he ow's 


S-. 7 | | - 


| ＋ 
1 
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. 


— — contra Wilkinſon, 1 May, 1680. 


wiiting deviſeth to A. Lands of 100 l. per Annum in 
Fee, to be ſet out by his Executoꝛ, and 50001. to one 
Kinſman, and 3ooo l. to another, and dieth: The 
Executoꝛ ſets out to A. Lands fo? 100 l. per Annum, which 
were worth moze, and thereby the Lands and Houles left 
are not ſufficient to pay the 5000 l. and ſo foxth. The Le⸗ 


J S. ſeized of Lands and Houſes in Fee, by his Will in 


Account of 
Legacies, 

Legacies in 
Proportion. 


gatees exhibit their Bill to avold the ſetting out of the. 


Lands, 

The Defence made againſt it was; 1ſt. That the De- 
viſe of the Lands was a Specifick Legacy,and conſequent- 
iy not to tome in average with the other Legactes. 

But the Lozd Chancellor decreed, That it was not a 
Specifick Legacy, but quantitatis, and therefoze if there 
were not ſufficient, each ſhould bear his ſhare in the lols. 
But then it wag objeited, That it was not pzaiticable in 
this Caſe, becauſe that A. had fo2 valuable Conſideration 
alienated ſome part of the Lands. 

The Lom Chancellor decreed, That Sit J. C. a Maſter 
of the Court, examine the value of the Lands and Pou⸗ 
ſes what they were worth to be ſold at the Teſtatoz's 
death; and if A. had moze than his Pꝛopoztion of the 
whole value, to pap fo2 it. EP 

: an 


—  — 
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Ebrand contra Dancet. 7 May, 1686. 


DE SGandkather takes Bonds in the name of his 
Children being Inkants, the Father being dead. 
Chancellor. There is difference in the Caſe, where the 


Father is dead and where he is alive ; ko when the Father 


Admiralty. 
Merchant, 


is dead the Gzand-children are in the immediate care of 
the Gzandfather, and ik he take Bonds in theit Names, oz 
make Leaſes to them, it ſhall not be judged Truffs, but 
Pꝛoviſion fo2 the Gzand-child, unleſs it be otherwiſe de- 
clared at the ſame time; and decreed accozdingly on that 
Reaſon, though there were other matters. 


Nota, Eodem die 7 Mati, ex relatione M:. Finch Sollf- 
cito2z. A Ship bzoke the Ship of I.. who ſued in the Admt- 
ralty the Ship foz retompence: J. D. betame Bail ko the 
Ship in the Court of Admiralty whereupon the Ship be⸗ 
ing diſcharged, was (old to the Dekendant: the Surety in 
Pzoceeding was condemned in the Admiralty; he ſueth 
bere to be relieved and dilmiſt: Ex relatione Mz. Finch 
Sollicito- General, 


Thomas, he. eure Lane Widow. 


J Effery Thomas had tout Children; John his eldeſt Soll, 
Father of the Plaintiff ; Grace, married to Lane de- 
ceaſed, Elizabeth and William: And by his Milli deviſed 
his part of a Houſe in _ Exon to Grace and other Houſes ; 
one ts Elizabeth, another to William, with this Clauſe, 
That if any ot ger of his ſaid Children died, his part houln 
go to the Survivozs: Me died: John, Grace and her pus. 
band, and William, came to an Agreement with John, which 
was executed by waiting and poſſeſſion acco2wingly, near 
twenty Pears : John deviſed the Lands to ratſe Poztions 
fo two of the Siſters; his Daughters were paid their 
Poztions; the Plaintiff is the third, and ſueth to hade the 
Agreement ſtand; fo2 Lane the Widow ſued at Law, and 
recovered part of the Lands, which by the death of John 
accrued to her, Elizabeth and William. The Decree con- 
cerned Lane only, becauſe of her Coverture at the time of 
the Agreement. The Caſe as to her, that by the — 
ment, 
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ment, whereas the Houſe, viz. a part of it was deviſed to 
her only ko; life, John was to convey it and a Garden, and 
Curtilage adjotning to her fo2 her life, Remainder to her 
Daughter Rebecca fo; her life by Deed; and a Covenant 
in the ſame Deed to eſtate the Þugband of Rebecca oz her 
firſt Child therein alſo after her and Rebecca; and though 
the Agreement and Execution thereof could nat bind her. 
yet ſhe after her husband s death having entred into the 
Houſe, and alſo the Garden and Curtilage, (which was 
not deviſed to her, foz though a Beſſuage Deviſed will 
carry a Garden and Curtilage, yet the Deviſe of a Þouſe_ 
will not, eſpectally being deviſed without the wozws cum 
tin oz the like) path now ſince ſhe became Sole, con- 

nted to, and taken the benefit of the Agreement made 
during her Coverture, . di eng de 

Che Defendant anſwered, That the Addition of the E⸗ 
ffate to her Daughter, &c. and his Entry into the Houſe : 
and — r. of it, could not bind her noz conclude 
her conſent to the Agreement, fo2 ſhe had title to it by 
the will, fox it is the ſame which was given by the weill, 
and no moze; fo2 the Garden is but a ſmall piece of 
G1ound, but a Poll, and no Paſſage to it but 'thzough 
the Houſe, (as the Councel ſatd.) ee HWP 
The Lozd Chancellor diſmiſt the Bill, but oꝛdered that 
no benefit be taken of the Agreement, oz Deed made 
thereon by Grace oz Rebecca, (who was one of the Defen- - 
bants) becauſe Grace is not to be bound being Covert, 
and cited the Caſe 7 E. 4. the QWife received Mony du- 
ring the Coverture. | 7 U wi! = 


© Sidney contra Earl of Leiceſter, . 


-" Eiceſter-Houſe on the Parriage of the nom Earl ot 
Liſle, with the Daughter of the 
x 


Leiceſter, then L 
| of Salisbury, was (ettled on Robert late Earl of Lei- 
ceſter fo} his life, Remainder to the now Earl fox bis life, 
Remainder to the firſt, ſecond, &c. Sons of the now Earl 
in tail, &c. The Marriage took effect; the now Lo2d Liſle, - 
firſt Son, is bozn: Earl Robert makes ſeveral Contracts 
with divers Mozkmen to build on Leiceſter-fields near the 
Þouſe, and in part ſettled befoze, and Leaſes for 42 
Pears (whereof now 14 are expired) were made accozding- 
ip; but after the Buildings -x4 begun and pꝛoceeded — 
2 the 
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Conſent 


the Builders began to leave off; berauſe they had notice 
of the Settlement. Earl Robert thereof wzltes to hig 
Son the now Earl, fo2 his confent that the Buſldihgg 
might proceed, and that he would conſent; fo2 the 
Ozound befoze the Biiflding was but 4 |. per annum, a b 
the Rent at p2eſent during the Leaſes is raſſed to il | 
per Annum, and by Jmp2ovement after the Leaſes, 

be 2006t. per Annum! Che conſent of the now Carl 
was pzoved, and he is decreed to confirm the Leaſes, 


verbal oblig- though the conſent was but verbal, and kald it was to; 


ing. 


Agreement 


for Jointure, 


the benefit of the Family, 
But whether the Low Liſle, who was in Remaindee- 
in tail, ſhould be vecreed to confirm, the Lon Chance. 
lor would adviſe. 
Þe ated and did ne otiate between his Father aw 
Gandfather-to procure his Fakher's content not only ** 
ring his Nonage, but alſo after bis full wil 


ris 


, 1%; 


Hlele contra Hole. 168. vo 


NI 513 + ON 
b c Plaintiff, Web B. Hele, ſned fo2 her Joln- 
ture; the Bill was founved on an Agreement, 

eby ko zobo l. paſd In In ane, viz. 2300 l. und 700 l. 
Aſſignment af od wag lecovenanted to (ettle 300 f 
per — in Lands foxher Jeinture, and 40 l. per Annum 
ent was granten to her befoze Marriage te dar hee'of 
Dower but this was ip in pꝛook, not in the Bill. 
The Defendant by anſwer ſets kozth, Th L of Sas 
muel Hele, elder Bzother of Henry, whereby he deviſes 
bis Lands to Henry fon life, Remainder tofüpſt, ſecond, 
&c. Sons of Henry in tatl ſucceſſively, the Remainder 
to Richard a Couzen, in like manner, Ts With ——— 
to others in like manner but in t i e 


ESE oe ng 
this pater, un aer 15 7 e 


Execution accozbdingiy, the Cit op 
being a nem Cube, fhe' Cenife 1 put off Chad rar 


bay, 1 11 
Po Eng 7708.14. 111. 
e632 {4G $0134 WY 144 it ann 110 
U 23300 (C311 10 92 22Uʃ·⁰ £2720 
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Meeker contra Tanton, 10 May, 1680. 


pu? the Idmſtiiftrato2 of the Moztgageoz was not 


made Party, the 5 being opened at hearing, the 


laintick could nat de admitted to p2oceed, koz in all 
oztgageg the Ponp muſt go to the Exetutoꝛ oz aum 
RAY und nur to the beit. 


tal 


Eliot e Hele. in | May 163% 


eon! ti. 
lick £0 
That Str * Hele ſetfed in Fee dt 
— &c. in in Com. De von. Cornwall and Somerſet, in cons 
fideratfon of a Purriuge with rhe Plaintiff Hele, and 
215 agree to ſettle Lanps ot 300 |. per Annum oft 
. fo2 Ae "nd ihe 080 f: paid and 
„und pay mance. 
de Defendant ſets forth, Ear be knew por the 3 
Fe 1 dut ſald he cfatmed not under Str H. Hele, bur 
5 the 14455 at Samuel Hele 
y his weilt nevifer the 


15 cond have no ander faving that ſeme Lan 
vefceny to him in 


The Cauſe com 1 „was thus, vir. Samuel Hele 
elder Bother of Sir Henry, ſetſed in Fee ot Manos 
& inter alia, of Fleet Ref Capel Meſſe AND 
{ercept ſome parcels) to Thomas Carew and others in Fee, 
on truſt to raiſe 10000 |. Pozttons fo his Daughters and 
Pay his Debts; and this by Sale of all oz any part, and 
by Leaſing as they ſhould think fit, and after fo2 Sir Hen- 

ry his the Remainder to hig firſt, ſecond, 
and third Sons ſucceſſively, and the Heirg Males of their 
Bodies, and to the Defendant Richard Couſin fo? life, 
the Remainder to his Sons and their Heirs Males, &c. 
Item, J appoint, deviſe, and give to Henry power to limit 
und appoint Fleet Damarel, &c. to my Wife after the death 
„(who revera had a fozmer Jointure therein, and 


e Fly it it. Sir Hen. | 
by IK F not ſewing dow, but n 5 5 


of Amy 
died befoze the Plaintiff's Marriage, but nothing was _ 


e Bill was againt the Heir of the 2o1trageo? to Mortgage 
have'payment, o whole without Redemption; and — 
r 


athet'6fHele, the ahi N ro aa 5 
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Power. 


Equity but 
ne Bill 


of that at the hearing) Sir Henry after the death of Samuel 
agreed prout, but died within Chee quarters of a Pear, 
The firſt Queſtion was, Jf the Plaintiff could be re. 
lieved out of the power, fo2 elſe there was not ſufficient 
fo2 300 |. per annum? | | 
The Lozd Chancellor int lined ſtrongly fo? the Plaintiff, 
in regard of the Conſideration, and becauſe Henry hay 
ower by the Will to have done it, and was exp2eſs, that it 
e had de fatto done it, and miſt in time oꝛ other Cixcum- 
ſtances to have done it well, the dekeck would have been 
ſupplied, fo2 Circumſtances in ſuch Caſe are only put into 
ſuch Powers, to the end that no Fraud 02 Falchold ſhauld 
be impoſed, and cited the Counteſs of Oxford's Caſe, ſo 
decreed by the Loꝛd Elſmete, and another Cale; and ſain 
that the Stat, de Donis was an ambiguous At ; and at the 
Bar it was obſerved that the Well gave no Eſtate to Hen» 
„ no2 Eſtate tail to his Sons, but the Eſtate was inthe 
ruſtees, and a Truſt foz Henry, which is under the power 
of this Court, and Truſts in tail are not favoured in this 
Court. And it was alſo ſaid, that the Non-perfozmance 
by Henry ought to be excuſed, and not imputed to the 
laintitk's Pꝛejudice; fo2 the death of Henry bap'ning 
ſ@n after the Marriage, that Accident being the 


ot of Rei. him, and Accidents are a p2oper Db. 
ex of Relief. 
But after ſome debate Churchill fo2 the Defendant mo« 


s 


ved, that if the Plaintiff have Right, yet the bath no 
Bill fo it on this Caſe, fo2 ſhe hath ſet kozth a Seilln 
in Fee, and not the Power; and of that Opſnſon the 
Lozd Chancellor. wag, And thereupon the Plaintiff's 
Councel pzayed, that they might amend the Blll, which 


was granted, paying the Coſts of the Ops. 
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perne contra Oldfield. 


ſeems that the Cure was ſerved by forme of the 
Ponks:) The Reftozy came to the Crown; afv by mean 
Conveyantces to one Pz. Chapman, who gave the Refozy 
by his Mill to the Maintenance of a Piniſter there foz 


ever, reſerving not the Nomination of a Miniſter there, | 


noz erpreſſing any thing concerning ſuch Nomination, the 


Deviſe of the ReX0zy being vold at Common Lab, being 


made to no certain Perſon. The Eſtate thereof tame to 
Dir Thomas Orsby and Wingfield, who did appoint and 
nominate the Dekendant Oldfield to be Minfffer and ſerve 


the Cure; afterwards the Plaintiff, ſuppoſing a Laps to 


the Crown, was pjefented, inſtituted and induced, as ik 
the Church had been vold. Orsby and Wingfield Refoys, 
ſuppoſing that the Momittatſon of the Binifter belunged 
to them, nominated Oldfield: Perne ſued the Reftozs fo 
Tithes off Fen-lands impꝛoved lately, and gained from 


the Water, They pzetend a non decimando under the Tirhes cf 


Ibby; And that Ferne the other Defendant was not Yi- fe 


—4 ſo he pzetended that the Tithes belonged to 
; * F92 


* S PF. At — > 


coln, being appzopzfate to the Abby of Crowland, cleſtaſtical. 


Ape Church of Crowland in the County of Lin- Cuiate Fc. 
and no ſcar endowed, (ko; ought appears it 


J2 
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Kc. utrix. 


Account 


it, 
Mortgage. 


Wie. 


Foz the Plaintiff it was ſatd, that here is a plous uſe 
wholly ſubze to this Court; and that Ferne coming by 
the Ordinary, though he was nat Parſon 02 Uicar, wag 
allowed by the Biſhop, and decreed accozdingly that he 
ſhould have the Tithes ; but as to the non decimando, 
a Trial, &c. 


Williams contra Day, 18 June 1680. 


PE Plaintiff Rebecca complains, &c. The Caſe 
on the Bill was, That the Defendant, Executrix of 

her Þugband, ſued her as Erecutoz of Roger Win, with 
Robert Son of Roger, and Co-Executrix with her, fo2 a 
Debt et 400 |. P2lfcipal, due op Bond: That Roger a 
Mercer dying,the Plaintiff was ſick and unable to manage 
the Eſtate. Whereupon Robert entred into the Shop, paſy 
Book-vebrs, (to advantage of the Trade, which he conti⸗ 
nued, whereby the Eſtate was waſted as to Creditozs by 
Bond 3) and there being Leaſes to Yeats of god value, 
and great Debts by Bond, the Plaintiff and Robert 
agreed that thoſe Leaſes ſhould de ſold, and the Mony 
paſd to Robert, and he to pay the Bony to Creditozg by 
Bond. The PÞlatnt( joined with him in the Sale, and he 
retelbed the Monp, paid it to Crevitozs by Bond, and 
complains. that in a Trial againſt her in debt b1ought on 
the Bond, whereto ſhe pleaded plene Adminiſtravit, the 
payments of the Bond made by Robert in diſcharge of her, 
was not allowed by Sir William Scroggs, Chief Juſtice, 
unleſs, that ſhe would ſand in Robert's place, and be 
chargeable as he was, and by conſequence with the De⸗ 
vaſtavir committed by him, whereto ſhe ought not to be 
liable, The Trigl p2oceeded not to a Uerdiit, but a 
JTuro» tſthvrawn, and now ſhe pzays relief _ en 

Land is moztgaged to A. then to B then to C. Ik A. 


bil; ove lüed to tedeem, and try his Debt by Decree, C. A. ann 
„e ee B. Mall be bound by the Account which A. made in bis 


Sult, and pay ox contribute to the Charges of Duit; 
if made without Fraud oz Collufion, Vide ante. 


The Lord Chancellor declared, that he would ſtop pul- 
ling down Houſes, ot vefacing a Seat by Cenant after 
poſſibſiſty of Jſue extink, 02 by Tenant ko; life, who was 
diſpuniſhable of waſte by expreſs Gzant, oz by Truſt, 


Jaſon 


—_ —— -— 


1 1 2 . U WE *F 
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Jaſon contra Eyres, Domin', be. 14 June 1680. 


IN John Hanmer feffed in Fee of the Banoz of Great zun. 
Hinton, &c. moztgages the fame to Sir Tho. Skip- notwith- 
with foz 7000 l. and fo it; the fame wag afterwaryg ſanding pat. 
conveyed to Ann Fiſher and her Heirs on Agreement, © 
that ff Sir John Hanmer oz his Þeirs patd 40001. with © ww... 
1 — Lands chould be reconveyed, otherwiſe to 
a . | 
The Pony was not paid, then Sfr John Hanmer and 
Ann Fiſher agree Str Robert Jaſon, Father of the 
Defendant Jaſon fo; the ſale of the Pzemiſſes foz 11500 l. 
ooo |. was patd, any the Lands conveyed to Str Robert 
fafon the Father and his Þefrs; the 400 l. and Intereſt 
was ſſl chargeable on the Land: Afﬀterwarp there was 
a Treaty of Marriage to be had between Sir Robert Jaſon 
and the Complainant Dame Ano, and by Articfes 1674. 
it was agreed, That 2100 l. Honldbe paid to z. Fiſher 
wards that Debt, r 500 l. Were being the oztion of 
ame And, mas pale and 600 l. moze by Sfr Robert Jaſon, 
which the Debt was reduced to 1900 l. Pint tpal - mo⸗ 
ney, fozfecuring whereof'a Leafe foz 500 Bears was made 
88 Pꝛemiſſes Ao RNA an . 8 - 
8 pzovtved | at of the 1900 l. with In- 
tereſt, viz. 57 J. onthe 25th of December 2674. and the 
a th of June 1674, other 57 l. and 19571. on the th of 
December 167 5. Aud that afterwards the fad Fiſher Foun 
join with Sit Rqbert erg. the P2emiſſes to Carew 


and Holdech, aud their Þeirs, to the ale of Str Robert fo? 
lte, the Remafnver to Dame Ann fo? her Joirtture, any 
in full of Domer. The Rematnver to the Defendants 
Carew und Holbech, and their Þefrs in truſt, that ff Sfx 
Robert the Father ſhould pay the ſaid . 80 . with Inte⸗ 
teſt as afo2efaty, aon ug ts 2700 |. ffhe hortidſo lon 
Ine: T otherwife, Ir be ſhovly within thire Bears af 
ter the date of the lan Conveyance, bearing date the 19h 
of ] ne, 26 Car. IT. I he ſhot fo fotig itbe, pay the aiv 
Debt oft the „und pꝛocure the ſame to be ſur⸗ 
tendzed; To the intent that if the Complainant Dame 
Ann ſutttver him, the fo long ag ſhe l[f\ved might hold the 
Pemilles niſcharged of the fame; then the lad Carew 
and Hoſbech ſhould be keiten of the Premifſes to the aſe 
of Sur Robert and his * gs 
1 


j 


— - — 
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But in caſe failure of Payment was made, oz that 
Str Robert, her intended Hugband, ſhould die der or p. 
ment and Surrender of the ſaid Leaſe; in either of the 
ſaid Caſes the ſafd John Carew and Holbech, and the Þeirg 
of the ſaid Survivoz, ſhould ſtand ſeiſed of the Reverſion 
to them limſted, in truſt fo2 the lald Complainant and her 
I>cirs, not only to enable her to pay the ſaid Debt, and 
free her Tolnture thereof ; but to the end ſhe might enjoy 
the Inheritance foz increaſe of her Foztune, accoming ta 
Agreement between her and the ſaſty Sir Robert; any 
that then they ſhould convey the ſame as 
Coverture oz Sole) oz her Þeirs ſhould dire 
-8March 74. Dit Robert Jaſon died; Jaſon the Defenbant being bis 
Heir, Ann his Relit after married Sir Chriſtopher Eyres 
the Plaſntif; and there being a fozmer Incumdzance not 
= taken notice of to Py, Hodges of 1000 |. Dir Chriſtopher 
7 | Eyres path that 1000 l. with Damages. ; 
' On this Caſe croſs Bills are exhibited by Sir Chriſto. 
= and his lte, to have the Juheritance; and by Ja- 
i on to have the Inheritance, he . the Debt. 
|| | iſt. At the hearing on Eyres his part, it was p2efſen 
= as the expzeſs Agreement, that the nOife ſhould have the 
1 Inheritance, the Debt being not pald, noz Leaſe ſur- 


= rendzed, 
oztgage as to Ann the 


|| 2dly. That it could not be a | 
Caife, though the Leaſe was a Poztgage to Fiſher. _ 
| zdly. I it had been meant to have been a Poztgage, 
| the power of Redemption would have been limited to the 
ÞHetr as well as to Sir Robert the Father, which. was 
only limited to the Father, and not to his Þeſr. 

4thly. There was reaſon foz ſo doing, becauſe the whole 
Poztion was expended in reducing the Debt, and (o till 
payment of the Debt ſhe would be without any Pzofits 
of her Jointure. 

5thly. The Cauſe being fozeſeen, it was expꝛeuy agreed, 
that the Reverſion in the Truſtees (ettledſould go tothe 
Complainant and her Þeſrs, not only to enable her to pay 
the Debt and free hee Joſnture, but to the end ſhe might 
enjoy the Inheritance foz the fncreale of her Jointure, 


1. But the Loꝛd Chancellor decreed it a Boztgage, ſay- 
ing, That if the Father Sir Robert Jaſon had lived af- 
ter thꝛee Bears, it could not be denied but he might have 

2. 


des (duting 


reer. 
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2. That no Poztgage by any — — can be 
altered unlelg by ſubſequent Agterment / : 
3. That divers Pjofs touching Parol Declarations. 
were offered and ceav on both nes, of which the Court 
would take no notice, but rejetted. 


Anonyrius. 8 July 386. 
900 ad 0 fy 0 e +, The . * 45 
abu tos pogn ; 1 wth Pay al 0 
purchaſe B 1 d ny 8 


. 2 
4 th 2 e made en 
brances, did en aziother to the Nis uns LN in. 


Og; A ee 
, g 
0 7% 500 oztgage la elt in, 24 —— 


ue NN 
* 
. 1 the it e 
die 000 ener 8 ee " 257 | 
Eodem die Linch contra Ca ppy. 


O35 - O00 Wan un. dei. 


8 any 
Cit Etecutd) in truſt foz Linch in Remalnbet aftet Lond North 


8 8 hn ch 10 4 N 45 NEALE, 11 Go jn his N 


pe 0 me! oa mr | 
1 5 XP = 8 1 


8 goa 


'Y 
"oe Ns Gunter oy dint, de Mil bia 50. 
ings, ein he bought to accodnt the Juttreſt as well 
8 Aud therefoze. ky adjudged. the Cate 
— — 1 * 1 ouncel e contra auſwered, DE. 
u 


ee 
1. '| ** 2 11 The 


— 
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' TIS 


Netuſcl. 
Merchant. 


Adintalty. 


Avreement, 
Aſhywnent. 
Faecutor, 


1 


agrees that rn ſtate piincere out or what 


The Lo1n Chancellor. Did he offer to pay the mere 
as well as confeſs the Receipt of it * Re; ann tberetoſge 
pꝛeneunetd fo} the Deferivant as befoze : But fome P10. 
poſition of an Erpedicnt was then offerev any aceePted, 


Anonymus. 13 July 1680. 


Patt Otuner of a Ship ſued the other Owners fo 
bis Share of the Fret&ht of the Ship which bad f. 
niſhed a Uoyage; but the other Owners did ſet her out, 
and the Pla would nut join with the reft on kettiag 


her out, oz in the Charge thereof ; on the o 
8 4 — in W por oo oe 


Owners complained th 

©Oxzver there t tets gave Strurity thor (f- f 

© bo Spe „to make gwd to the 
700 that 
Contfe of t 


other 
the Go 
und tt ſhe de tut ned, to reſtoje ht he 
#: ih bg caſe 525 the aw Pattue, and 


e Admit tas to bave no 
Dhare of 2 einht. Þ to Str Lionel 
Jain ins to cert th were of the rufty, who cer. 
fied atcorbihitty 3 Unb that & was fo in all LB and 
bertwſe thece could be no Nabigatfortr whetecp 1 now 
the 13th of ay the Plaintiff was vilmif, 


| Faſhion contra Atwood. 19 225 apps 


og to 
th 


Marſon nen fit ehlichine thas 0 
"Atwood now of 9 Woe 505 

aden, ht h A *. 1 8 
the man TE this Sm oh 3 chat arſon 
with bile; und it fd —441 1 
had N. K name Adres Cie pay: 
able ut fut 7 4 11 be av ut Ow 1 | 
Ini oy ity: 5 te, a 155 
. 


hans co 
Atwaod's 


Lr. he had. At coin tinte Arwv0d wan maevred to e 
and dthtcs by „ und Pearſon Was Ike wilt webt 
to ordern on his own ut count: Peatfon dy wand niligny 
to his Cretirchs the Debts w (ch re due to Atwood ; 
Arwood und Pearſon doth ve? dmtutſtrato; df Pea r- 
wa, and the Aſſignees of the Dy dne to _—_ — 
aſſigne 


r 
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aſſig wn; Pearſon to his Ctevitoꝛs, ſue the Eretuttir ot 
A 
wood foi his Gwavs ſold by Peatſba, but amgney by Pear- 
(on to his own Creditoꝛs. 

The Queſtion was, whethet the aſſignee of the Debts 
by Parol made by Pearſon, and the Patrol Agreement of 
Atwoed, that the Stods and Debts which Pearſon had 
and tonttackev fon, noun be his Security fo his under 
taking"for Atwood; ſhoullh prevail againit theCreditozs of 
Arwead, effettallp ſuch Creditozs of Atwood ag had 
Pond; fox the Persons who had bought Artwood's 
Gods of Pearſon did know that the Ss were Arwood's, 
and not Pearſon's, and entred in Pearſon's Beoks as 
Debts due to Atwood not to Pearſon ; and theteupon we 
of Councel with the Executor of Atwood, and the Cre- 


di f Atwood by Bond inſiſted: 
oe. of That the-Geis were told 4 Atwood's Denn, <1 
word erin wa n 1 On orig 2 
he Bette — | 
A. 

2d 12 6 85 e thin thin 18 25 tot 
trans! be 4 — 7 11 17 
this le a tar Lode 1 ney 1 5 
not of. erehant'” who by Low-Wexehaie may ft 


df choc ti E {ty Prarfon bite 1 
8. to the dutty aftatnit 25 7 
drt now ta changed by the veath vr 
now the radios of Atwood by Bond are inn Pokey . 
than Pearſon, who had no title but by arol; and if Pear- 
ſon would { Nn of Atw 7 not pay 
im; but 555 dig ſhe ſhould commit. a 

wt ber © 4 as Exetuttir; any the Aſſytires of Pear- 
247 bod in no better tale that Pearſon,” and his Exe⸗ 


ney The C tozs of Atwood by Bond hav a gav 
— in Law to be ſatisffep out of his 28 and Debts, 
cw had done nothing to prejudice their Title: Any 
_ + — — the ſame, for the Swos rematning uno 
g. 


t he 


to have the benefit of the Debts due to At- 


vuſtavit, and Devaſtavit 
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The Lom Chaucellor. By the Agreement Pearſon had 
a god Title in Equity ta the Debts, which in Equity are 
become his, and are no longer Arwood's 3 and thrrefoze 
decreed fo the Creditozs of Pearſon. 


Methints there was another Equity fox Pearſon, but 
was not mentioned oz infiſted on, viz. That in caſe 
of Merchant and Fatoz, the Perehant- ſhould not 
have account from the Faitoz, but if the Fato2 were 
gut moze than could be demanded from his Fattoz, 
(as in this Caſe it happened) the Perchant could 
firſt make even. "= | 


Ge 


Anonymus. 20 July 16806. US 


win l, "| WD Drapers entred into Articles of Copartiiet- 
len. 1. 7 bzought in a 1000 |. Stock, there was no 
benefit, of Survivozſhip, neither to become indebted with- 
out the other, neſther. ta take out of the Stock without 


the other: One became ifMevted 8 1 and hy 
et 


ent 
of dis Partütt, ave bis Wife Erecutrit an z bis 
aire ag 3 ment foz. the Debt, the other Weg fo: 
Atktount ar {ef agaitift the Creditoz and the Wile ; 


: 


thepconfe c Articles, and gbtainſtig * ment. 
nd 20 Ju y — 2 2 Low — 9 155 
ranted an Jnjunion againſt the 97 becaule the 
t. celaten nat to the Partnerſhip, 105 {f this ſhall 
be ſliffeted no Trade could be in ſuch Cafe. Þz, Höll 
cito} cited Arwopd's, Cale, prox” ante 3. 


0 „r ' f 
Eodem dic, "pl 3 4 | 1 ood F 
Wale, The Plantiff hav{ng a Dectee toz May, the.Plajn- 
1,4, fs Sollicitoz without oder from the Plalntiff tetelben 
Mony with- the Monp; the Plaintiff knowing nothing of It pꝛolecut⸗ 
ave is ed again, On Tomplalnt the Sollicitoz was ozdered to 
ee. pap back the Monp, with Jntereſt, Coſts and Charges. 
But as ta the Plaintiff, the Lom Chancellor atiowed 
che payment gaid, and bid the Plaintiff if he wolllh, take 
his remedy againſt hls Solficſtoz. s. 


r 
5 


Anonymus. 
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Anonymus. 12 January 16 80. 


pe Wife Erecutrix to her Þugband, married a The Wife's 
ſecond Þugband. A Bill is erhibited againſt them AnGver not 

to diſcover the Truſtz the Þusband and u9ife diſagreed part e 
in the matter, and put in ſeverally their Anſwers ; the 7% /ing«- 
busband denied the Truſt, but the nOife confeſt it. The 
Cauſe p2oceeded to heating, and the Plaintiff pzoved the 

truft only by one Citneſs, which the Plaintiff inſiſted on 

with the Wike's Confeſſion, to be ſufficient 3 the matter 

being but in that wherein ſhe was concerned as Erecu- 

trir. But the Bill was dilmiſt, quia the TUife's Anſwer 

ſhall not bind the Þugband, ex relatione Sir J. Churchill 

and Serjeant Rawlinſon: 


40 
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Term. Sanct. Hill. 
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Balch contra Tucker. 24 January 1680. 
N Agreement was made under Hand and Seal, 

that Balch was to pay A. S. her Debts being 

300 |. and ſhe was to diſpoſe by her will any 

Dum of Monp not erceeding 200 l. and A. S. be- 

ing ſeiſed of an Eſtate fox Lives, to her and her Heirs. of 
the Reitozy of Huiſh; it was agree, That if ſhe had a 
Child, the Child ſhould have the Reiozy after her death, 
but if the Child died, the Plaintiff Balch was to have the 
Eſtate, This Agreement was made in ozder to a Mar- 
rlage between the Plaintiff and A.S. The Marriage ton 
cffett, the Child died, A. S. made her Will, and thereby 
gave 1501. in Mony Legacy, and died. The Defendant 
her Heir, bzought an Ejetment fo2 the Reto2y, and reco- 
vered it by Uerdit as he muſt do, there being no Eſtate 
yet paſſed, Balch exhibits his Bill, ſets foꝛth the Agreec- 
ient, and pꝛays Execution, paying the Legacy and the 
cbts. The Defendant by Anſwer, poſitively denies the 
790 The Cauſe went to pꝛok aud hearing; ths 
Plaintiff proves the Agreement fully; the Defendant cra- 
mined one Uttnels to prove that the Mozning befo2e the 
Marrtage A. S. was troubled, and wept, and declared to 
him that thereaſon of it was that ſhe would not marry un 


icls a wonting which (he had made to her Pugband __ 
Ie 


1] vral dirett- 
ed ona Point 
not in Wu. 
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be delivered to her again. Whereupon a M2iting was de. 
livered to him, and he delivered it to A. S. the Pusband 
ſaying ſhe ſhould have any thing ſo ſhe would marry him. 
The Marriage pꝛoceeded, the Cauſe coming to be heard, 
the Court oꝛdered a Trial upon this Point only, viz: 
CUhether the Agreement were waved ? A Trial was had, 
and found koz the Defendant that the Agreement was 
waved, The Plaintiff moved fox a new Trial, and was 
denied, and an O2der to diſmiſs the Bill; and now the 
Plaintiff moved again fo2 a new Trial, oz that the Cauſe 
may be te heard. J. offered it to the Court, that the Di- 
reftſon fo2 a Trial at firſt was hard upon us. 

The Queſtfon only upon Bill and Anſwer was Agree- 
ment, 0z not: Nothing in Jflue, whether the Agreement 
was dſſcharged, koꝛ that was quite contrary tothe Iſſue 3 
and ik the nOſtneſs woze never ſo falſe. he is not perjured, 
and it is (mpoſſible fo2 the Plaintiff to diſpzove the Allega⸗ 
tion of a Defendant, which the Defendant never alledged; 
and it ſeems a piece of Artifice to make that a Defence of 
which the Court can never give Judgment, (when a thing 
is not alledged :) The Court muſt-judge Secundum Alle. - 
gata & probata ; but by this way the fozce of an Evidence 
pꝛoper fo2 the Court, ſhall be judged by the Jury, and not 
by the Court; fo2 in this particular Caſe, if the Deed it 
(elf had been delivered up, yet it's no Diſcharge in Law 
except it had been cancelled: It it be granted that the 
very Deed was that which ſhe deſired, which yet he did 

not pꝛove, fo he, viz. the witneſs ſwears he cannot wzite 
no; read, noz tell what it was that was delivered; pet it 
can amount to no moze than that ſhe deſired to have it in 
her power to deſtroy it. which ſhe never did; fo? it's p20- 
ved the pusband had it after her death: And if the De⸗ 
fendant be tw hard foz us in the fozm of Pꝛoceeding, com- 
ing ſo late, we have moze of the Strength of the Cauſe 
on our part in point of Subſtance. 

The Court ſaid we came to lat, and would do no- 
thing in the motion. . 


Note, The Court directen this Trial not upon a Deed 
ſhown, but upon Matter of Fat. 


G Juxon 


＋— —— 
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Juxon contra Morris, 8 February 1680. 


gurrog ite N Officer within the Statute ot 5 Edw. 6. (as J take 
Deputy it a Surrogate) makes a Deputatton of his Office, 
within the rendzing thereout 90 l. per Annum, and erhibits a Bui 
do have an account. 
The Defendant pleads, that the Deputation is vold 
by the Statute, and ought to have no Account, it being 
Vide L. in effect a Farm within the Statute. 


_ S'rode, Curia. After long debate the Plea was allowed. 


Comes Banbury contra Briſcoe. Eodem die. 


Need Reat Settlement was made of the Eſtate of the 
brought into Earldom, conſiſting of divers Banozs. Parcel of 
Cout 'r the Land on gon Conſideration was ſettled, under which 
pc ot ca Briſcoe clatms, being a Security fox 6000 |. and the Deed 

bol the grand Settlement velivered to Briſcoe, oz thoſe 
under whom he claims: the reſt of the Bano2s, &c. came 
to the Plaintiff, who erhtbited his Vill to have the Deen 
of Settlement, offering in his Bill that Briſcoe ſhall 
have a Copy atteſted by the Court. | 
Briſcoe pleads his Settlement, and that he cannot 
make any Title without the grand Settlement, and 
therefoze keeps ſt; but offers to the Plaintif, that be 
may have a Copy of it atteſted, and that he wil] pzoduce 

the Deed on all Dccaſtons at the Plamntif's Coſt. | 
Upon hearing the Plea the Lozd Chancellor ſain, If 
Tenant fox lite have a Deev, whereby.the Reverſion and 
Inheritance is in another, he may at Law vetnin the 
Deed againſt the 'Rederſloner ; and odere, that the 
Settlement ſhall be bzought inte Court tox fts:fafeft Cu- 
ſtody, and both Waste hade the uſe ot it as they. dave 
occaſion : And both Parties if they pleaſerſhatl have Co» 

ples atteſted, | | 

vr 3%, 1141.9 3}; "md 11906) My 0 


333GET) gen Wilt Hill 


Knight 
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Knight contra Cooke. Eodem die. 


8. ſeiled of the Aeverſion after an Eſtate foz lite, of Midake in a 
divers Copybold Lands, and two Acres of Freehold ©ovveynoce- 
Lands, which Freehold Lands were in the poſſeſſion of ©22»b914 
Ralph and the reit in A. B. C. 
8. Aſſigns to J. D. and ſurrenders the Copphold, and 
1 J. D. aſfigns the two Acres of Freehold to the Plaintick, 
and inter alia, the Copyhold in the tenure of james 
Theſe Aſſignments were on valuable Conſideration; the 
Bill charges that this was a Miſtake, James being named 
fo Ralph; and that the true Intention ofthe Porties that 
made the Aſſignment was, that the Copphold in Ralph's 
Tenure was to be aſſigned, and that James had no Copy- 
hold there, and 'therefoze muſt needs be intended that 
Ralph han; becauſe James had none, James and Ralph 
having both the ſame Sirnames. 
It was allevged, that the Aſſignment and Poſſeſſion 
had been 20 Pears ; but after it appeared that it wag but 
.4 Pears ſince the Tenant ko life died. 
The Loꝛd Chancellor inclined at firſt againſt the Plain 
tiff, but at laſt declared that the Copphold could not paſs. 
but by Surrender only, and not by Conveyance, 75 


Colſton contra Gardner. Fodem die. 
1 The Caſe was. 


'Plaintiff exrbibiten a Bll foz an Account of: a Account of a 
I  Porſonal Effate, aud an Account. was decreed, and fer F. 
red to a Matter ta take the Account: Exceptions were ng teterred 
taken to the account,. and referren back on one Exception. to a Matter. 
In the interim the Detendant having bad a Treaty fo2 the 
arriage of his Son, but nothing concluded; Pe did by 
d in coniſderation ta enable his Son to make a Join- 
ture in caſe he married, and in canfiperation that his Son 
bad undertaken to pay bis Debts, amounting to 1700 l. 
ſettle all his Lands upon his Son and bis peirs, the 
Lands being of far greater value, viz. many 1000 l. and 
the Creditoꝛs were no Parties to the Deed, and in the 
Deed a power of —— reſerved to the Father in 
2 


caſe 
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caſe the Son ſhould die without Jffue. This was done * 
foze the Maſter made his ſecond Repozt.: And the lecond 
Repoꝛt varied but 11 l. from the foꝛmet, being about 400 1. 
due upon both Repozts: Pꝛoceſs of the Court was pur. 
ſued td a Sequeſtration againſt the Father and his at. 
ſigns, the Son being taken up on Attachment fo} dſo, 
beying the Sequeſtration ; but being examined, excuſed 
himſelf by the Title afozeſaid, 

The Queſtion was, whether the Son was liable to the 
Sequeſtration in this Cale ? Which was much debated by 
Councet on the Son's behalf; 


t/t, Becauſe there was no Land demanded by the St 
only on Account of a Petſonal Eſtate. 

2dly. Becauſe at the time of the Altenation the Ac- 
count was not alcertained oz adjudged, and the Cale of 
an Outlawzy was juſt; the Party aliening after the Dut⸗ 
lawzy, his Land was not ſubjet to it in the hands of the 
Altenee. And 

zdly. The Sequeſfration was foz the Contempt, not 
fo} the Duty. 


The Lozd Chancellor tak time to adviſe on the Caſo, 
and now, 8 February 1680. delivered is Judgment, and 
ſald, Þe would explain bimſclf fo; Learning and Uſe; / 

bt obſerved that the Judges at the Common Law were 


ſevere, and unwilling to ſuppozt oz aſſiſt the Pzoceedings 
of Chancery: And therefdze he would cite fome Caſes and 


P2oceedings againſt the Pzoceedings in Chancery firſt, , 
and then apply them to the Caſe in queſtion, 


Odject. 1. That this Deed oz Settlement wag 
between Father and Son only, and the Friends of 
Don's Wife, noz Mike, no Parts toit: And gil the 


Eſtate the Father had in the Mod was conbeyed to, and 
ſettled upon the Son in conſlderattorr of thts Inge 
fo be, and 1700 l. to pay his Debts. ln 
2. That a Sequeſtration does not bind un laid upon 
ft, oꝛ at leaſt not till oꝛdered. 
At Common Law a Pan may convey away bis Etat 
deko e Dutlawz y. 


And 


__ — ————e— — 
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And then the Loꝛd Chancellor cited theſe Caſes at the 
Common Law, as follow: 


41 Jac. Cro. fol. 651; Brotlige tontra Seque 
ſtration. ä 
5 Car. 1. Heber 's Caſe. Trover giſt. | 
20 Jac. Elwes. Indickment foz Murder fo2 a laying 
on a Sequeſtration, one being killed: Queſtion if juſt: 
flable oz not, Pardon ſued out. 


Theſe Reſolutions were ſo bloody and deſperate, that 
it was to maintain them where Conſcience and common 
Honeſty were cancerned to pzeſerve People and their E · 
ſtates from Tricks and Cheats, and no remedy foz any 
Perſon in theſe Caſes following, ik thoſe Reſolutions 
were maintainable, but fince have been changed. 


3 Car. 1. Rolls Abridgmenr, 376. Bond loft not re. 
coverable. 

22 Bdw. 4. fol. 6. A Releaſe obtained front Truſtee, 
no Rellef, fo Ceſtui ue truſt. 

13 Jac, Finn and Powell. i 5; 

11 Ed. 4. Reſolved that Mony on a Bond, and the 
Bond loſt, and after ſued-fo?, vet no remedy, but the BYo- 


: 
9 


ny muſt be paid again. b 


- 13 Jac: Powell totitra Harris; Null Account tontta 
xecutor. 2940 | | 

Eodem anno. Glaſfcock Entry lawful foz Con- 
dition bzoken, not to be relieved, 

t4 Jac. Bromadge tontra ' Eletſon to pay Da- 
mages foz Executing a Bargain in 


Specie. 

Trin. 17 Car. Either tited in the CB. 02 in the Star- 
Chamber, moveÞ by Serjeant Bacon fo a P2ohſbition ſur 
Sequeſtration: The Judges found on debate, that the 
Land was not wiehin the Sequeſtration, fox which the 
ꝛohſbit ion was pzayed ; but ik the Lands foz which the 
20hibition was pzayed, had been ſubjett and within that 
Dequeſtration, it was granted the Dequeſtration hay 
been lawful. | | 

Court- Baron, A Levari fac' may be renewed from time 
to time; and in Chancery, map be fn like manner as at 
Common Law. 
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And may Sequeſter Land any —＋ — to, and may 
be extended to a Perſonality, equeſtration to be 
laid on and adminiſtred by Gre of Equity, never tobe 
{aid on but conſcionably. 

1 Sequeſtration to come bona fide, without confiderg, 
tion, pet god. 

Derby Com. contra Com. Ancram. Dequeſtration | goes 
not till Sutt revived againſt the Heir, unieſs the F@ 
ther's Conveyance be pleaded. 

Witham and Bland, A voluntarp Conveyance to the 
peir to avoid an appzoaching Dequeſtration agataſt the 
Þeir, gon if bona fide done: But in this Cale where 
Fraud appears, Authozity and Reaſon again it. 


— 1. Not to allow it in caſe of a juſt Duty de 
creed. 

2. Makes this Court Jlluſozy. 

3. Permits Mankind to be Cozened, 


And two are ſettled already; Witham and Bland's,which 
began in the time of my Loꝛd Shaftsbury, and was where 
the Son claims againſt the Father, e. which came to be 
heard the 4th of March 2672. Ind was in November fol- 
lowing befoze his Lozdlhip, the now Lozd Chancellor, R 
Sequeſtration was o2dered to iſſue, 
The Son departed from his voluntary C audeyante, and 
„et up a pꝛioz Convepance, with power of Revocation; but 
„ the Deed being without a power of Limitatian to limtt 
new Ades, which his Lozdchip then and now declared, that 
although no power of new Limitation was expꝛeſſed in the 
Deed, yet the Law gives the Revoker a newer, inn de 
that has power to revoke has power to limit. 
vt $5120 
Mey ny 9 Car. 2. Langley and warden, 1 
vracion 02 Perſonal Duty, and then declared @-Polut- 
tary Conveyance on purpoſe to bar Sequeſination, bod. 
And here in this Caſe the weile ſhall haue nme 
the Eſtate ſettied on her fo2 Jointu re. 


Objeited by Sir Fran. Winnington; out 15 de- 
clared a voluntary Conveyance wauld not bas a Veque- 
ſtratton, therefoze permit us to try it. | 

Curia. No; J am of Opinion there is Fraud apparent, 
and needs no Trial foz Satisfation, 


Snelling 
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Snelling contra Squib. Fodem die. 


Nelling had Judgment again Sidenham of 1200 l. 

foz payment of 500 l. Squib purchaſed of Sidenham 
fo2 valuable Conſideration without notice: Snelling ſues 
Squib to diſconer Lunds ſubj ett, &c. that he might extend, 
not knowing the place noz who Tenants. Squid pleaded 
his Purchaſe foz' valuable Conſideration without notice. 

The Lozd Chancellor allowed the Plea, fox ſuch Pur» Purchaſer of 
chaſe hall not be hurt in Chancery againff lea; and * 4 
therefoze Squib ſhall not be cnfozced to diſcover what key; — 
Lands are | able, = Ol forced to diſ- 

1. It was much debated, and objefev, That a Jittdg- cover, other- 
ment binds the Land who ever had it: And the Plain. c“ ber 
tiff's Bill is not to have a Decree fo2 his Debt, oz ts 
have the Land, but to diſcover the ſame wheredy at Lan 
he may recover his Debt. en 

2. Hts Title is given him by At of Parliament, by 7 
which the Land is ſubjet, and was not at Common Law. a 

3- The Conſequence of this ill makes all Statutes 
and Judgmento, which are a Security by Law, ts become 
of no effet, fox the Conyzee muſt extend the whole, oz u 
motety of the whole: And if he omit any part, his Er-. 
tent is avotdabte, and by conſequence, he 4hat -acknow- 
ledges a Statute oz Judgment, and after: aliens 
part ſos valuable Conſideration tetretly, it will be ing 
power to avoid his own Secutitte. £03 

4. There will be no difference between a Judgment ow 
tained by Content, and a Judgment in Invitum, ox Pos 
ceſs of Law ; in which caſe it wilt be very hard oz am 
ey any Ban by his own At, (<ouly'avoid the 

of the Law, whether he tate it (eteetlyoy openily, 
oz to enable any other man to do it by ſecret on order 
means. 

-  52:Fere Pencontrat, the Purchaſer muß pꝛouſde foꝛ 
; hiniCoif by Covenant';- but he that recovers b Law, can- 

not pe foyhimfete by Covenant ; ſothat the Cafe fs 
more ſtrong in caſe of a Judgment, than in caſe of aVBoit- 
gage, oz other Eſtate by Conveyance. 


1 
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6. APurchaſer from J. S. who has a Decree againf 
him in Chancery fo; Land, ſhall be bound by the Decree 
though he had never notice of it; and yet the Decree in 
Chancery binds the Perſon and not the Land, and the 
Judgment may bind the Perſon oz the Land: And it ig 
hard that the Chancery, whoſe power is only over the Per. 
ſon, ſhall erecute their own Decrees againſt a Purchaſer, 
and not aſſiſt the Execution of a Judgment at Law: 
whereas a Purchaſer after a Judgment is as innocent 
as a Purchaſer after a Decree, in point of Conſcience. 


But the laſt Objetton at the hearing was not made. 


Lockner contra Strode. 9 February 1680. 


Ond etitred into by the Plaintiff of 40001. to the 
| Defendant, when HÞtgh Sheriff of the County of So- 
= _—_ merſet: The Bond was without Condition, but inten⸗ 
Kader che klonally fo; performance of Covenants, to ſave the Þtgh 
riff's Bond. @heriff harmleſs from Eſcapes, and to pay the Þigh 
Sheriff out of the Pzofits of the Office 409 |. 
Jones Attorney-General, Inſiſted fo2 the Plaintit. that 
the Bond and Contract foz ſelling and farming the Office, 
was vold by the Statute. ' 
Serjeant Maynard fnſifted fog the Defendant, That it 
was the Plaintiff's own Agreement to pay it out of the 
Pods; and the Unver-Sheriff was but his Subſtitute ; 
02 it the Pzofits did not extend to 400 l. then he was not 
to pay ſo much but to be accountable : And if they a- 
mounted to moze, the Defendant had no power to call 
him to account fo2 any moze than the 400 l. only. 
Belides, the Statute was not Penal, noz inflited any 
Foxfeiture oz other Puniſhment on the Sheriff, it he hay 
farmed the Office. 22970 | 


Curia. Py L ond was of Opinion ſeemingly, That the 
300 l. ought to be paid, but referred it to a Trial at Lat 


in Dorſerſhire what was the Agreement, whether he was 
to have 400 l. oz no. 119 We 


Vide fron 


Tiffin 


Term. Hill. 32 & 33 Car. II. in Cancellaria., = 


Tiffin contra Tiffin, 11 Feb. 1680. Vid. Poſt 55. 


And in queſtion was Boztgaged fo) Wears, and pur - Ie «© 
chaſed by A. B. from the Poztgageoz, the Convey» Years owner 
ance wag, of the Fee. Simple to A. B. and the Boztgage e be tale. 
Leaſe to Friends in Truſt foz A. B. | Truffor hint / 

Then A. B. makes his noill after the Month of June aud his Heirs 
1677. The Will was atteſted by Thaee Mitneſſes accoz0- deviſerh the 

ing to the Statute, but he dien befoze it was ſigned by him. . 00 , 
ſelf; the Deviſe was to his wolte and made her Executrix, geb 
and left her Aſſets enough to pay his Debts, as was al- him the Heir 
(edged by the Plaintiff, but dented by the Wife's Council," ,* % 
but no Pik as to that was read on either idee. fam. 

The Bill was by the Heſr., agalnſt the Truſtees and 

Miſe to have the Germ allur ed with the Jttheritance, be- 
cauſe-by the Oxtginal Purchale the Term was to wait on 
the Inheritance in Equity, which Inheritante did not paſs 
by the CUI (e contra) gbjeited, tho" in caſe of Land th 

Teſtatoz, may ſign the ul, elſe vold. Pet in caſe o 

Perſonal Crate, a Nuncupatſve Mill is gwv, and no 

Dubſcription is required by the Statute, and this Will ts 

accozdingly pꝛoved by the Wite in the Eccleſſaſtical Court, 

and there may be Debts fo2 ought appears whereto this 

Leaſe ſhall be liable; the Plaintiff's Councel cited the O- 

pinion of Hales Chief Juſtice who to a Difference between 
the Caſes, the Teſtatoz's Dziginal Purchaſe kept the 
Leaſe ſevered from the Inheritance to pzeſerve it from Jn- 
cumbzances, and where himſelf after Purchaſe of the Fee 
made along Leaſe to wait on the Inheritance. | 

Lozy Chancellor ſaid, J will neither make a Leaſe foz 

Pears that waits upon the Inheritance whert it ts not Al- 
ſets in Law, to be Aﬀets to pay Debts in Equity, and 
where a long Leaſe ſhould walt upon the Inheritance, the 
Inheritance being in Truft in other Men, and the long Tron of + 
Leaſe in the Purchaſer and the Purchaſer dying indebt⸗ 11m wair- 
ed, lo that the Term in Law will come to the Executoz 1 , 
and be Aﬀets to Credito2s, there 1 will not make it no when ſhall be 
Aﬀets in Equity. 2 Allers. | 

Mz. Keck offered Reaſons with that Difference. 

Churchill, e contra, ſaid it was the ancient difference 
of the Court. 

Low Chancellor affirmed the Difference. 


DD Then 


* 


F 
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for of Mort- 


Then Keck objefted that here was a plain intention of 
the Teſtatoz that his Wife ſhould have it, and the win 
tho not ſigned is a good Declatation of a Truft of a Ter 
tho" not ſigned by the Party, becanſe ſich a Will is gay 
as to a Chattel by the Statute. | 
Lom Chancellor decreed foz the Plaintiff againſt the 
Will, and ſald elſe the Statute would be of little Effet, 
fo; moſt Eſtates have Leaſes, Extents 0z Judgment 
waiting on to pzoteft rhe Jnherirance, &c. And if they 
ſhould be divided from the Jnherſtaneeby a will not ſigh- 
ed by the Teffator, the Statute would be of little effet, 

In this Caſe J was not a Councel, but remembred the 
Cate of Nurſs and Yarworth 1674. reſolved by his Lond. 
(hip, which in Reaſon I thought was contrary to the Req- 
ſon of this Caſe ; fox there a Mili which was votd as to 
the Inheritance, yet was made gev as to the Leafe that 
waited upon the Inheritance, und the Caſe there was 
ſomewhat ſtronger, beecaufe the Devifee of the Lands 
was Plaintiff there ko the Term again the Truſtee of 
the Torm and the peir, but is here Defendant. 


Ellis contra Gnavas. 


WW ver the Deir of a Poztgagee was decreed to ton 
vey the Land to an Adminiftrato} of a Boztgageoz 
tho' the P0tCage was foffeitey and the peir in Poſſel⸗ 
on by deſcent and no want of Aﬀets, and the Boztga 
did offer to redeem, the Loꝛd Chanceſor ſaping fo2 Rev 
ſon, that the Poztgage-Bony being part of the Perſonal 
Cate, the Land (hall go to the Adminiſfratoz, becauſe 
the Mony would have gone to her. And Quere, if in 
ſuch Caſe the Moztgagee ſhould have deviſev the Mott- 
gaged Lands by Mill in waſting, but not atteſted ac- 
cozding to the Statute, and that Mill pꝛoved in the Ec- 
cleſlaſtical Court, whether the Deviſee oz Exetutoz wall 
have the Land oz Pony when clearly he meant the Exe 
cuto2 ſhould not Have it. 


DE 
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Sr John Winne dae Sir Thomas Littleton and by 
| „ William Price, &c. 30 April 1681. 


„ tt 


ſey, Merioneth and Carnarvan, 02 in any 02 either of them, 

02 elſewhere within the Dominton of Wales. And after 

the bequeſt of ſeveral great Sums and Legacies, did go 

and bequeath all the reſt and reſidue of his Gods, Chat- 1 deviſe my 

tels and Perſonal Eſtate — his Debts, Lega- ec E 
2 


ſt Ne. 


cies 


<W . 


— 
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ties and Funeral Expences, being firſt paid unto his Lo. 
ving, &c: whom Fe made ſole Executoz of his laſt 
Telator bi- Mill, (leaving a Blank.) The ſaid Richard Winne died 
veth — without naming any Executoꝛ of bis ſaid CWifll 2 And the 
echt Defendant Dane Ana being his Dilter of the half Bien 
Ile er, hut DP the Pothet's fide, and next of Kin, did take Letters 


"amet "one Of Adminiſttation of his Perſonal Eſtate with bis Cilt 
"ris void. annexed, 


And hetein the tale Queſtion was to whom the Pott- 
gage · mony being now come to 3000 l. ſhould be paid upon 


© 


Redemption; the Plaintiff claimed it, becauſe by the 
ill the Boztgaged Lands yd paſs unto him, and conſe- 
quently the benefit of the Boztgage-monp, thr. rather foz 
that Richard Winne hadentred on the Boztgoged. Lands 
and was. in Poſſeſſion at the time of bis And the 
Devlſe of the Perſonal Eftate was votd, being deviſed to 
an Erecutor and none named. eee ic 
The Admintſtratrix inſiſted, that now by the Rule ann 
Courſe of the Court, where Lands are. Poztgaged fozpap 
ment of Boup, the Monp is always accounted part af the 
Perſonal Effate, and ſhalf go to the Erecuto2 o) Admint⸗ 

WhereLands ftratoz when ever redeemed, tho'the Paztgage be in Fee- 
dees imple as here it was, yee-altho' the; made paygbly 
ene of Ne- to the Poxtgagee and his Þetrs, and chat in this Caſgthe 
ny, the Mo. Perſonal Eſtate being deviked ta hig Exetutqm, is a good 
uy qe arattort that 1 Eſtate ſhouty ga ta his 
ve perfora' Exkcutoz, tho” rhe foz want of naming an Execute 
thall 60 to the [$ dold as a Deviſe, and confequently the y belong! 
Executors or eth to her ag Adminiſtratrix. And tt was inkozced further; 
alan, Chat the Intention of the Teſtatoz was only to paſs'his 
ro the Heir, Parernat Eftate; becatiſe he does not expreſty mention 

Flint and Denbigh there the Moztgagen Lanvglay,fquitg 
only Merioneth, there part of the Bottgane lay, butt his 
Paternal Eſtate alto lap there, aud chargeth the Deulter 
of his Lands with a Rent-Charge to another Kinſman, 
which if he could charge the ſame on the Bozegage 
wonly be in part loft upon the Revemption ofthe Bozt- 
gage. And Yen when they ſpeak of their Lands; ufe not 
to call their Moztgagen Lands thefr Lands ; and when 
the Ceſtatoꝛ tieviſeth by the wozds alt my Lands, he fn- 
tended dis Paternal Effate. | | 
The Couytt'therenuport and after long Debate verreen 
the Bortgage-mony to. the Abminiftratrtr. 
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ws, de ade and Son tutbin Age, Covenant ts Covenant at 
ot any on valuable Conſideration the dee g 
W inf - but being now come of perform. 

In, he Tie vecreey ty de d Bok 


Abb yins. 1682. 


eh abe toutbed the Hoſpical of 


— FL of 
Ofn dare e poked 56 a g. nan 5 im- 
eac Perfoti to due eherrin's . Wert, and 8 


per fart wig to the „ Malk po eng Beſt . G 
ventiaty of the 1174 Rel te Guan: 
iſten Gardian ; 1215 ae t to the $now » — A 
egy has ON 60 1. per Annum. Fo an r 

betng tn Chancery, Fin the pan Biethzeit to habe pf 
of Nee + ew to beaMQurffton, whether the 
Sudrdlan ſhould tidt. daue Jncreaſe alſd ; and the De- 
tree was that alt above $1. per Aonum thouty be to the 

2. only. Some of the Connrel made a Otfference 

tween thts Caſe and where the only Implopment was 
+ be a Guardian, foz here he is made Guardian who 
is a Pꝛebend. 


Anonymus. 
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S of Charles 
s who ate Credito; 
4 IR Jehn ——. —— againſt A wo — 
oY Nen eee Agard, env dub Krediten df pn nm 
0 | rles Agard, a againſt other 
ratoz of Char Agard, and 
« Apt ann aher rev of 6g r 
[phe Purchaſers fi anveye de Lands theſe of him 
Debts. s conve k bis Cl, 
to divers Perſon and after to the uſe r Orme, &c. fg; 
ſelf fo; his Life, dg bed, 
by his CON 1 — died. 11 
ing Cel en und — — — w_ ws 
chemlelves gerer this Du they ſtod Bound, elt to pay 
firſt s to whom d, and nothing ö 
AllCreditors —— o Creditozs —_— P2oportionable — 
— them, their 5 Loꝛd Chancellor decreed 
— of Con- At hear 1 5 2982 
—— is to — and declared, ſettles bis Li nds fo de 
— worth That when a i then all bis Crevitozs —— 
f nn 3 bis Debts genera ted, and none is to be vert ty areto 
. ob kong [Uierene in Cale of Exe 
ment betwixt be in ho? there bea omiſes, that 
Debts by by ſpecialtp; fo2 t Specialties befoze P: ebt b 
Promiſe and who are to pay Sp w. but natur 8 7 
eee din tus the ver. d 
* " an artificial p2 is ag jut u | . 
rl ee e 
On Bl of the Co ie Tt HW wor Cee cpeme one 
tb gree in point of Payme fome Cireumſtances in! they 
e Kexe!Hitoz8 Bere. Att "Confidenee | TITRE g Scr- 
_ in one might five Hope ns viz. that dderly tj Con- 
Point, 1g migbt eker them 18 Pony at the time 1 97 de- 
(ors vant, Orme Tent þ got yn rid be wo beſides 
who had e- berger mes 4 0 tbat alters not — Frauds and 
Wa not [ich Declara * 


refund any Perjuries. | 


( it of that 


which they 


wo » But 
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But as to the Perſonal Eſtate, the Adminiratoz may ; 
accowwing to Law ſo far as that goeth, meter himſelf ſo 
far as the Perſonal Eſtate extends, but no further. 


Tiffin contra Tiffin. Vide ante 49. 


JR Roger Martin feifed in Fee df Lands in Long - Statute of 
Melford, &c: Moztgaged the ſame fo2 Pears ; Ko- — hg 
rt Tiffin agreed with Sir Roger Martin fo? the purchaſe Wil. 

of the Lands and paid the Poztgagee, and bought the In. 
heritance of Sir Roger Martin who conveyed the Jnhert- 
tance, viz. the Reverſlon of the Boztgage to Robert Tit- 
fin, the Moftgaged Leafe foz Years was coriveyed to lern. 
Tucke and Groom in Truft to R. Tiffin; R. Tiffin ſeifed Inheritance; 
in Fee of the Reverſſion, and Interetken in the Leaſe fo: 
Years, ut ſupra, in Truſt to walt on the Inheritance, 
makes his Will in woziting, and thereby deviſeth' the 
Lands in Quefffon to J. 8, fo2 Life, and afterwards in i 
the ſatne weill deviſeth the Lands in Queſfiong andall bis i 
Lands, Tenements and Þeredftaments;! (naming u | 
by Name) to his wife, charged with ſeveral Bums o 
Monp, and nigkes her Executeſr ; ſhe afrer his Death 
pꝛoves the Mill, and takes Adminiſtration cum Teftament* 
annexo, ho Executrir being named in the Mul. The 
will was made after 1674. to wit in Abguſt 1679. the 
Plaintiff as Heir to the De vito; erhibits the Bill againſt 
the Adminiſtratrix and Deviſeez and againft the Trustees 
of the Leaſe. The Cauſe came to be reheory onPetitton 
of the Tutte, (to the Cauſe was decreed dgatnft her 
tnerly, becauſe the Leafe was to walt on the Inheritance. 
And the will (as to the Inheritance being made after 
1674.) and not Signed oz Atteffep pro ut the Statute, 
was void. J was not at the firſt hearing of Councel, but 
now with Py. Sollicitor and Mr. Keck, offered to the Con- 
fideration of the Lozd Chancellor. 


1ſt, That it is true the i is voi and ineffetual, 
quoad the Inheritance and Free-hold, 

2dly. But is geod and will take effeft as to the Leaſe 
and the Truſt thereof, altho* that ſuch a Leaſe regular! 
ſhall wait upon and go along with the Inheritance, b F 
ſuch attendance of the Leaſe is not by Law, but is a Crea- | 
ture of this Court, but this Court will never make it — | 
s 
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go with the Inheritance, it Equity be againſt ſuch atten- 
dance, and therefoze it a Man purchaſe Land as in this 
Caſe, and take a long Leaſe in his own Name, and the 
Fee in Friends Names in Truſt fo2 him and his peirs, 
and dieth indebted without other ſufficient Aſſets to pay 
the Debt, the Executoz ſhall retain the Leaſe to pay the 
Debt, and the Leaſe ſhall not wait on the Inheritance con. 
trary to the expzeſs intent and meaning of the owner of it, 
and the meaning of Parties, and therefoze if the Ceſtuy 
que truſt of a Term that in Equity ſhould walt on the In. 
heritance, ſhould recite in his weill that he was Ceſtuy que 
truſt of it, the Reverſion in Fee to himſelf,and ſhould there. 
by veviſe the Term fo2 payment of his Debts oz to youn- 
ger Child. this would be god in Equity. The Deviſe 
to the wie in this Caſe is god to her, tho' by general 
Woꝛds, but the general are as ſtrong as if they had parti. 
cular Names, for he had no other Lands. As a Deviſe 
of all Lands will carry a Term foz Years in Landg, if 
there be no other Eſtate of Lands in the, Deviſoz but fox 
Years, Loyd Chancellor decreed fo2 the Heit againſt the 
Wife, becauſe elſe the Statute would be eaſily avoſded, 
and of ſmall Effet and of dangerous Conſequence, fo few 
Men's Eſtates of value but have Leaſes o; Jucumbzances 
by Statute oz Judgment, &c. waiting oz protecting the 
Inheritance, and if they may be diſpoſed by Will, made 
without thoſe Circumſtances which the Statute requir- 
eth in Cafe of Deviſe of Inheritance, notwithſtanding 
the Statute, the Statute is of little Effet, 

' AQueſtion was moved that this Mill was not accozd- 
ing to the Statute: But the Loꝛd Chancellor himſelf who 
moved it anſwered himſelf, viz. As to that, That it was 
proper to be objeded in the Court Eccleſiaſtical, and be- 
ing under pꝛobate it ſhall be intended god here. 


Daſliwood contra Elwell. 20 June 1681, 


om in divers Iriſh Commodities, which E. received foz 
ae B. who dwelt in London; E. ſold the Gods in Truſt, and 
+». Notice took Bond fo2 the Mony, viz. ſo much as came to 300 |. 
on * 1 and died; the Defendant his Son is ſued fo2 an Account, 
Nl e the Queſtion was whether the Bonds be a god Dil 
e charge, fo2 the Oblige62s were fatled ſince the ow 

taken 
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Y 
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taken, fo2 ft was ſald the Bonds were taken the better to 
ſecure the Debts, koz the Buyers were Tradeſmen as 
dealt in nl, and they would be bonnd to Elwall their 
Neighbour whom they knew, but not to Daſhwood whom 


they knew not. | 


E contra, Jt was objefed, that tho a Faitoz having a „ , 
general Commiſſion 02 Authorlty to Sell oz Diſpoſe of hh « ene 
iſpoſe on Truſt without ſpecial ra Conn 


ſion may ſoll 
on truſt. 


Ocods, may Sell oz 
warrant, Over oꝛ Reſtraint, and may give day of Pay. 
ment, Pet he cannot take Security by Bond in his own 


— 


Name, eſpecially without Authozty to do (0, 02 at leaſt But cannot 


giving timely Notice to his Pzincipal of it, elſe twill be rake non! 
in the power of a Faffo2 that deals fo2 ſeveral Merchants, i" his own 


and ko; himſelf allo, taking Securities by Bond in his e. 


own Name, if any of the Debtozs fail to gratiſie whom 
he pleaſeth with the god Securities, yea himſelf, and 
play the Securities god 02 bad into his own Hand, oz 
into what Hand he pleaſeth, which will put a' range 


Power in Fafo2s, and be ertreamly p2ejudicial to Trade Prcjudice 
and Merchants: So in the Caſe of Gibbon and Doyley, —— 
where the Teſtatoꝛ gave Reſiduum Bonorum to be divid- — 


ed among DStrteen of his Kindzed by Name, as his 
Crecuto2 ſhonld voluntartly without Compulſion of Law 
declare; The Executoz divides to Fifteen, and they 
were ſatigfied, and was willing to pay the reſt to the Sir 
teenth who now ſued fo2 an Account of what the reſidue 
was; the Executoz pleaded the matter in Bar of the 
Account, offering to pay the Sirteenth Ban the Plain. 
tiff, ſuch a Sum which was as he pleaded the Sum left; 
But the now Loꝛd Chancellor diſallowed the Plea, becauſe 
heed was to be taken that we make not ſuch Eramples,un- 
der which diſhoneſt Men may ſhelter themſelves. And if 
this Power ſhould be allowed to Faitozs, diſhoneſt Fatozs 
will have a very ſafe ſhelter, and it will be impollible to 
diſcover what Gods he ſells fo2 one, what fo2 himſelf, and 
what foz others. It an Erecuto2 hath Dzphans oz other 
Men's Mony in his Hands, and hath Power to lend it, 
if he do ſo and take Security in his own Name, which 
faileth, he ſhall anſwer the Debt of his own Monp, un- 
leſs that he endo2ſe the Bond, 02 do ſome other thing at 
the time of lending the Mony oz taking the Security, 
which may doubtleſs declare the Truth, &c. And in the 
pꝛeſent Caſe, the Faito2 by taking the Bond in his own 
Name hath diſabled his MT wn ever to recover —_ 

| the 
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Mortgage. 


the Debtoz, who knowing no other but that the Gavs ſoly 
were Ellwall's,and giving him Bond foz it, there now is nd 
Remedy fo the Debt at Law but in Ellwall's Name on the 
Vond, which was otherwiſe befoze the Bond was taken. 

The Lozd Chancellor put the Defendant to pꝛobe that 
the Teftatoz Ellwall gave particular Notice to the Plain- 
tiff that he had ſold on Truff, and to whom, whereupon 
a Letter of the Teſtatoz to Daſhwood was read, whereti 
he gave Notice of the Sales to Bartlet and his Failing, 
The Bill was referred to a Maſter. | 

Nota. There was no Notice of the Bond in the Name 
of Elwall not till aftet Bartlet was failed, 


NewcombB and Dorothy Uxor contra Bonham and 
| Alice uxor”, 


9. Voung being ſeized in Fee of Lands, and 4 
| 


Houle and ch 100 l. per Annum value, (the 
aintiffs pzcof was 114 l. the Detendants pzot 95 1. the 
edium 103 l. o Eon and being indedted 1000 l. 
and his Mother keiten of 60 l. theteof, to teteive out of 
the Pꝛemilles in Poſſeſſion fox bet Life, the Keverſlon to 
him, agrees with the Defendant who had Married Alice his 
Oiſter, that it he would furniſh him with 1 000 l. whetebp be 
might be enabled to pay his Debts, and have no "_ 

nthony 


fo2 it during the Life of Anthony, unleſs he, viz. 
Young during his Life ſhould think fit totepay it with Inte⸗ 
teſt, then he would ſo ſettle the 8 as that he might 
enjoy the Pzemiſſes during his Life, and that the Pꝛemil⸗ 
ſes ſhoutd be ſettled to come to the Defendant and Alice 
is Wife foz their Lives, and to the Helrs of the Defen- 
ant after his Death, and that he ſhould have Power du⸗ 
ting Life to redeem on payment of the 1000 J. with In⸗ 
tereſt, but his Heir ſhould have no Power aftet his Dons 

to redeem, but the-Defendant ſhould abſolutely enſop th 
P2emiſſes, and gave this Reaſon, viz. that he might matty 
and have Childzen, and therefoze would have Power du⸗ 
ting bis Life to redeem, but his Heirs ſhould not, and 
gave ſuch Jfiſtruittons to dzaw aſſurances accozbinglp, 
which was accoꝛdingly depoſed by the Party who dzew the 
aſſurance. The aſſurance dzawn was a Conveyance tb 
Bonham and his Wife, and the Defrs of Bonham; and 
Bonham and his Wife redemiſed the Pꝛemiſſeg to Antho- 
ny Young fot 99 Pears, if he lived fo long, and a — 
nänt, 
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nant, that if Young during his Life ſhould pay to Bonham 
1000]. with Jntereſt from the Deedonſix Months Notice, 
then Bonham and his Wife toreconvey, and in infoxcemenrt 
of the Defendant's Titie againſt a Redemption by the 
Plaintiff Dorothy the Þeir of Young, who was the Daugh- 


ter of Young's Bother. Jt was pꝛoved that ſhe had offend⸗ 


ed him, and he had declared (he ſhould not inherit him; that 
Alice being his Siſter, he had kindneſs foz her. And this 
Caſe was not line other Yoztgages which are mutual. 
But a Redemption wag det reed by the Lozd Chancellor, 
and the Pepſonal Eſtate to be applied to ald the Heir to- 
wards ſatisfaitton of the Poꝛtgage, becauſe it was a Sc- 
curity, and being ſo, could not be extinguiched by auy 
Covenant made at the time of the Mortgage; The De- 
fendant pꝛap'd a rehearing. Tis true; that it it were a 
Moꝛtgage no Covenant ſhould alter it, but this is not a 
Moztgage, but an eſpecial Contract, made not in Conſi- 
deration of lending of Monp, but on Conſideration of 
Blood and Accommodation of the Affair any Neceſſity of 
Anthony Young, and to ſettle his Eſtate in his Bld; fox 
he was reſolvep befo2e this Conveyance was made on Two 
things, . By reaſon of the unkindneſs ol hig Necce to him 
that ſhe ſhould not have his Land as Heir, 2dly. That if 
he had no Jfſue of his own, that then the Dekendant Alice 
ſhould be his Heir and have his Land. But then he con- 
ſivers his own Condition, viz. he was indebted roos J. 
which chargeth him until that were paid, with 60 l. Jn- 
tereſt per Annum, beſides incident and increaſing Chaeges 
by tenewing or Bonds, B2oakage, &c. And as ta the Con- 
dition of his oſun Cſtate to anſwer the Debt and Intereſt 
of his Debt, his own Eſtate was in Poſſeſſion but 40 l. a 
Pear, which could not anſwer the Intereſt, vin. 601. no2 
eber ſatisfie the Pzincipal, neither could he have 1 d. out 
of his Eſtate to maintain bim. 2] 1: 
Thereupon he further Conſiders what way to take to 
debar his Meece who had diſobiiged him ſo highly, as to 
beget in htm ſuch a Refolutton as that ſhe ſhould not have 
his Land, and to pzefer his Siſter who was nearer in 
Blood than his Neece, to which he had three Motives, viz. 
The nearneſs cf Blad, _ Kindneſs of the one and 
Unkinvneſs of the other. 3dly. Vis Sifter had Childzen. 
but his Neece had none. So that probably if His Siſter 
had his Land, then it would remain in his Bled Kill, of 


which he ſaw no hope tn the Neece. | 
J 2 24by. 
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diy. This Reſolution to pzefer his Siſter was not to 
abſolute, but he would firſt provide fox his own Chfldzen 
{f he ſhould have any: This is pzovided fox by the Cove. 
nant to redeem during his Life, and the limitation to re- 
deem only during his Life, provides foz his Intention 
touching his Siſter. | 

- 4thly. On all theſe Conſiderations, he himſelf contrived 
a way that if it might be effeted, and will anſwer all theſe 
Ends, viz. Free him from his pzeſent Preſſure, want of 
Maintenance, and free him from pzeſent Intereſt of 601. 
per Annum, give him pzeſent Baintenance of 40 |. per 
Annum, with expeſtation of 60 l. moze after his Mothers 
Death who was Jointured therein, and then he had hope of 
a Poztion with a Wife to redeem the Eſtate in his Life- 
time, and ſo become a free Man. '] 


And accowdingly he makes the Conveyance ut ſupra; 
which is not any way ſuitable to, oz like an Ozdinary 
Moztgage which Scrivenozs make. 


iſt. There is no ate to be paid during his Life, ſo that 
he is freed from Clamour of his Creditozs and Debts, 


2dly. There is no Covenant on his Part ever to repay 
either Pzincipal o; Intereſt but at his own Pleaſure, ſo 
no Jntereſt o2 Puncipal could be required of him, 


zdly. The Land is conveped to Bonham and Alice his 
ite, Difter of Anthony Young, and the Þetrs of Alice 
the Wife, which were a ſtrange and unreaſonable way of 
Mot gage, that the Þugband's Bony ſhould be lent and 
the Security be the uHike's ; but this was to comply with 
the intention above, that the Land in Caſe he had no J.. 
fue ſhould remain in his Bled. 


And it was not unreaſonable in that Caſe that the E- 
ſlate muſt go to Collaterals and Females, to p2efer a 
Diſter befoze a Neece, eſpecſally when the Siſter had 
Childzen, but the Neece none. 


Object. Here is a Power to redeem, and it ſhall never 
be extinit by any Covenant at the ſame time. 
Relolv. This indeed is an uſual way of bozzowing, no 
Clauſe ſhall alter it. | 2 
a ut 


i... __ __.DC_———_— 
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But this is here a ſpecial Contra, on ſpectal and ne- 
ceſſary Otcalion, and is not pzoperly a Poztgage ; it is 
Contractus innominat', 8 

The miſchief of the Obſecktan is, if it chould be, &c. 
then it would be a way to Dppyeſſfon, and rigozous Ex- 
ation and Dppzeſſion of neceſlitous Men by Aſurers, but 
here it is quite contrary, "3h Wer * — 

The ſpecial Circumſtances of this Caſe diſtinguich it 
from other Moztgages, and never like to be dzawn in Er: 
ample, foz who will lend Mony on ſuch Terms, viz. 

iſt. Never to be able to demand Punctpal oz Intereſt, 
but to be wholly in the liberty of the Bozrower, eſpectal- 
ly conſidering that the Punctpal and Intereſt Yotty 
would exceed the value of the Land; as here, it Alice hay 
lived it might. wh * 


But yet this is a_moze ſpectal Caſe, viz. Confidera- - 


tion of Blood, and a Conſideration not expzeſt map be 
averred, tho' not expzeſt in the Deed, and (o we do, and 
ſo it appears. 8 

And the wozft of the Caſe amounts to no moze than 
this, viz. if he by Marriage oz otherwiſe ſhould not be 
enabled to redeem, his Siſter ſhould have his Land rather 
than his Neece. | * 

In caſe of a Poztgage the Moztgagee may erhibit a 
Bill to diſcharge the Equity of Redemption, and is an 
incident to the Moztgage which cannot be in this Cate, 
&c. Ergo, &c. : n 

The great Reaſon & e contra, is the Bifchief that 
would enſue to Men in want, who are enkozced to bozzow 
Montes, fo2 their neteſſity will induce oz infozce them ta 
ſubmit to any Conditſons. And therefoze in general, and 
prima facie, the Rule is god, that when a Poztgage is 
made, no Covenant oz Agreement in the Deed of Boxt- 
gage ſhall make it unredeemable on failure of Payment, 
and therefore if a Yoztgage be to redeem fo2 Pears, oz 
during the Life of the Moztgageoꝛ o Moztgagee, and not 
after, the Boztgage in Equity may be redeemed after, fo 
it is a trivial Clauſe, (not after) and is contrary to E- 
quity in the Creation of it, and would be of evil Conſe- 


quence, foz every Lender would make himſelf Chancellor. 


in his own Caſe, and pꝛevent the Judgment of this Court 
2 — pzoper foz the Court, and this were a general 
Cc 


There · 


AC td ii 


rt it 
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_ Therefaze firſt conſider if there be. any pzobability of 
ſuch miſchtek in this'Caſe,” ſuch as Mould destroy the ex, 
preſs Conteaft and Agreement of ann the parties made 
without Surpztze 02 Conſideration,  - 

To which end obſerve how much this. Caſe differs from 
pinary Poztgages, a9 how unlikely to be Imitated by 

— wp; ers, and to be dzawn into, Paditice . oz Ex. 
ample. SLY The Ps x 


rt, Jn other and ulugt Boztgiages Intereſt is payg. 
ble till time of Redemption, here none by Agreement. 
dadly. Che Non payment of Intereſt is nat #2 any ter 
rm time, as fo ſo. many Years, but none to. be-patd dy, 


ng Life, and that vuring the Life, of the astgagech 
imteit. Where is that PYony-lenver that will lend on 
ſuch Terms? Foz-hexe he can never know as lang as the 
nower 1iveth, whethet, be oz bis Delta 02 bis:Excecutozs 
all be awners of Land oz ownees.0dt the Many. In Dir 
Wollaſton's Cale, a Redemption of a gage 
be Dutt. of other Creditozs was denped, becauſe of th 
th of Time, becauſe there.oight ta be a time when 
the Poztgagee may be certain of his Intereſt, either of 


Land oz Mony. N 
zdly. .This 1s enfozc'd from That in all Cauſes 


of Poztgages 7 opt the Poztgagee bath Equity on 


dis five to have a ee to bar Redemption on failure-of 
Payment, as well as che Boztgageoz to have Redemp- 
tion; the Remedy is equitable and mutual. Regularly 
and o2dinarily, this is To, bat it failg.on the Moxtgagee's 
Ave during the Yo2tgageo!'s Life. Then x. This is not 


an ozdinarp Woztgage,. becauſe not .ſubjet to. the Rules 
2 oztgages. 2. And this Cittusiſtance voth make the 


nor lie to be milchievous in Canſequence, (oz 
no Man is like to lend ou ſuch Terme. 
Athly. Che value of the Land tonjoined.ts- theſe foz- 
mer Confldetations ig very material 3. the Lend in Poſ- 
ſeſon at moſt but value 40 J. per Annum, beſſden Taxes, 
Duties to the {Church and Pam, Arid the reverſion of au 
Eſtate of a Joſutrels in 8, ind. uo poſſeWſiqn of the 
401. per Annum d aung's. life ;, (8. in cet tia a 
Reverſion after -Of near 100,], per, Aunum, Viz 
401. per Annum fog. We lite, 6% L per. Aunum. after two 
ſives, and this conveyed fo: Security dk 1000 l. no Jnte- 
reſt to be pald during Young's life, 

The 


\ 
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The 60 l. after two lives 7 Pears 


purchaſe. 
600 l. at 7 Pears purchaſe 420 l. 
46 |. after one life, 9 Pears put · 
baſe 360 l. 
10 Pears 400 l. 


So that we have a bad Purchaſe, 3c. if abſolute, but it 
Young hav lived 9 oz 10 Pears a miſerable Bargain, any 


yet he might have lived 20, 30, yea 40 Pears. 

Surely he mull be ſick of his Pony that will take this 
ko a Pꝛetedent, ſo as there is no fear of the i Conſe- 
quence. 


Object. Pere Young died quickly: | 
Reſolv. Þe might have lived long, and tht Event chang- 
eth not the nature of the Agreement. 


What Man in his Senſes would go by ſuch a Piece 


part co 1 2 


—ůůů—ů— 
1. dition te. 
2dly. Of the Conſideratton, &c. not 
— and Aindzen was the Conſidera 
eyante. 


Object. Conſideration of Bled is not mentioned. 
Reſolv. Jt my de averr'd and is filly pꝛoved. 


The Lord North Chief-Fuſtice, and Champernoon 
contra Williams. 21 June 1681, 


E great and ruling Point in the Cate was, whe- c g. 
A. Pp Tail, —— 1 ral a al 


of the Con- 


ther Ceſtuy que tru 


ty and no Tenant to the Precipe, but being in Poſſeſſion cone, it, 
_—_ the Truftee who had the Freeholy in him, but was od. 


party to the Recovery, but Ceſtuy que cruſt in Tail 
$ the Tenant, chould bar the Remainder in Fee of the 


ruff, The matter was much debated on Reaſon and Pxe- 
cevents, 
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Joint ten- 
ants or — 


cedents. The Lozd Chancellor decreed it a god Bar, any 
took a Difference, viz. if that there had been a Ceſtuy que 
Truſt of a Truſt fo2 Life befoze the Truſt in Tail, ſo t 
in Caſe the Eſtate in Law had been executed accozding G 
the Truſt, and conſequently the Tenant in Tail could not 
have barred the Rematnder in Fee it he had ſuffered g 
Recovery, there Ceſtuy que Truſt in Tail ſhould not bar 
the Remainder by a common Recovery if there was no 
Tenant to the Pracipe. Þe ſaid alſo that a Truſt is a 
Creature of war and is not within the Dtatute 
of Will. 2d. de donis, &c. and tho' if Tenant in Tail of 
a Truſt cannot bar the Remainder by Fine, yet i he 
— a Feoffment oz Bargain and Sale, he may bar 
is e. 


Draper's Caſe. July, 1681. 


85 R Andrew King made his will, wherein he deviſeth 
in theſe nOo2Ds, viz. All the reſt and reſidue of my E- 


— in Com- ſtate whatſoever, both real and perſonal, J bequeath to 


my Executoꝛs the Sur vivo and Survivors of them, to the 
Intent and —_— that they do with all Care and Dt- 
iſgence as lon as the Ponp can be conveniently rated 
upon Sale of the Pꝛemiſſes, and out of the Rents and 
zofits which will accrue out of my Office in the Cuſtom- 
ouſe, the Leaſe of which and the Pꝛoceed and Beneftt 
thereof J intend ſhould be pzeſerved koz the Benefit of my 
ä to pay and diſcharge all my Legacies and 
ts. 

Oir Andrew King made Edwards and Draper Exrecuto!s 
and died, Edwards patd the Legacies and Debts and died; 
Draper ſurvived, and when all is ſatisfied, then my Will 
is, that the Term which ſhall remain in the Leaſe of my 


Office in the Cuſktom-Houſe and the benefit thereof, ſhall 


be and remain to my Erecutozs ſhare and ſhare alike fo; 


their Care and Pains in Erecutton of this my Mill. 


The Executozs were 83 and Edwards. 
The Queſtion was, Whether the Teſtatoz having in 


the fozmer part of his will given all his Eſtate Real 
and Perſonal to his Erecutozs the Survivo2 and the 
Durvtvors of them, but in the latter Clauſe given the 
Term in his Office to them, ſharc and ſhare altke, the 
Crecutozs are Joint-Tenants of the Term, oz —_ 


Term. Trin. p 3 Car. | 


in Common; by the firſt Clauſe they are Jotnt-tenants, 
but the latter Clauſe (chare and ſhare altke) ſeems to 
contradick it, and the ſutVivitng Executoz claims the 
Term by Survivozchip. 

Lojd Chancellor, Jf a Ban deviſe to his Executozs, di 
make ſeveral Ben his Erecuto2s, the Durvitvto niukt car- 
ry all ſinte the Judges will have it ſo. (Note this was his 
very Expꝛelllon, Vid. Sup. fo.) Pet when the Teſfatoz 
makes a diftinffign between the Term fn: th&.Office and 
the generality of the Eſtate, ſo ſhall J, and ſo he decreed 
the Term to be in A to ſurvive. 

Rep. Bethinks the firſt Clauſe, a Deviſe to Erecutozs 
to pay Debts and Legactes is no Deviſe o Legacy, 
prour Dyer. Wa J * 


rens blen ' 


Anno Regis 33 Cat, I 


01022! So pn © Rr e 
er 1b: 


The Company of Stationers. * 15 Novemb. 1681. 
On Plea and Demurrer. 


— T* Company of Stationers complain by Bll 


— againſt Lee, fo; that whereas by Patents the za 
| and 4th of Philip and Mary, the ſole P2inting 
and Trading in Almanacks wag granted to them; 
the Defendant did pzint and cauſe to be pztnted and vend- 
ed ſecretly Almanacks, and impozted others from Holland, 
zinted there, and ſold them, and p2ayed Diſcovery. The 
efendant demurred and pleaded: The Demurrer was 
in effet to the Plaintiff's Title, that it was not god in 
Law, and that the Bill was only to diſcover a Tozt, as if 
a Bll ſhould be to diſcover a Treſpaſs in Lands 02 Gods, 
The Plea was, that he had been Seven Pears Appzen- 
tice to the Trade of a Stationer in London, and Free, &c. 
And the Cuſtom of London was, that in ſuch Caſe any 
Freeman might uſe any Trade, &c. The Plea and De- 
19 dl were over-ruled, and he Defendant to anſwer 
t 
S... which Hearing the Caſe and Pzoceedings following 
re cited. 
N 5 Toly, 14 Richard Atkins, Eſq; and Martha Lady Acheſon his 
3 Cu. 2. Stit- Wile, Plaintiffs, and George Moore, Miles Fleſher, 
| tioners, and others of the Company of Stationers, London, 
Defenvants. 1 


* — 224 9 
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It was then aKledged, that the Plaintf, the Lady Ache. 
ſon being ſole Daughter and Peir of John Moore, who by 
Letters Patents from Ring James, had the Pzivilepge of 
ſole pzinting all Books which concern the Common Laws 
of England: and the ſaid Moore by his Cf made George 
Moore and others Executo:s in Cruſt fo: the Uſe and Be 
nefit of the ſalty Dame Martha, to whom he gives all his 
Leaſes, and fo the Benefit belongs to the Plaintiffs, 
and yet the Defendants, &c. do take upon them to Punt 
and Publiſh the ſaid Law. Bous without any Authozity 
from the Plaintiffs fo2 Relief wherein, the Plaintiffs 
have erhibiten their Bill, and the Defendants being ſerv- 
ed with Proceſs have accozdingly appeared, but have not 
as yet put in any Anſwer thereunto, as by Certificate 
then appeared. 


* 


Jt was Odered, that an Iujundton be awarded againſt vid. pog. 


the ſald Defendants, their Servants, Agents and nO02k- 
men, thereby injoyning them not to pꝛoceed in the Pzint⸗ 
ing of any Law-Buks till the Defendants ſhould diteftly 
anſwer the Plaſiitiffs Bill, and this Court take other 
Over to the contrary. - - | 5 
Map it pleaſe pour 
met together and Conſtderev'of the Caſe then anne red 
accozding to an Over bearing vate the 3th of April 1668. 
and are of Opinion, ig 314%, | od 
That ſuch new Law ⸗ Bous as have been (mpyinted ſince 
Moore's Patent, and acquired by any particular Petſon o2 
erſons, are not by Law reffrainev by Moore's Patent, 
t notwithſtanding that ent, thoſe Ben who have 
acquired them map Punt, but as to thoſe Law. Bous that 
were pzinted befoze that Patent, there are among us 


verſity of Opintons. | 


Jo. Kelinge, John Vaughan, Matth. Hale, Thomas 

Twiſden, Thomas Tirrel, Chriſtopher Turner, 

ion Archur, Richard Rainsford, William Morton, 
W. Wyld. | 


Lowſhip, lle habe ſeveral times ,; 4. 146 


Upon hearing Council on both parts this day at the 5 a9 105, 


Bar, to argue the Erroꝛs aſſigned by John Strearer Platn- 
tiff, in a Cit of Erro; depending in this Houſe, which 
Abel Roper, Francis Tytan, John Starkey, Thomas Baſſet, 
Thomas Collins and John Place commenced againſt John 


Streater, concerning the Pxiviledge of Printing Laws 
| R 2 Books. 
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Conſilerati- 
on detective 
when ſup- 


lied, 
— 


Boks. After due Conſideration had of what was ollered 
on either part concerning the lame; Jt is Reſolved and 
Adiudged by the Lozds Spiritual and Tempozal in Parit- 
ament Aſſembled, That the Letters Patents pleaded in 
Var of the Acton bzought in the King's. Beach, were and 
are god in Law, and that the ſaid Judgment given in the 
Court of King's- Bench foz the ſaid Abel Roper, 4c. again 
the ſaid John Streater is therefoze Erroneous, and ſhall 
be and is hereby reverſed, | 


Jo. Brown. 


Cleric Parliament. 


Counteſs Downes contra Moreton, 16th 
November 1681. 


IR, Lucy, late pusband of the Plain- 
tiff, Articled with her Father befoze Marriage in Con- 
deration thereof, and 6000 |. to ſettle 1000 l. per An- 
num in Lands, &c. on her fo2 Jotnture, but not mentton⸗ 
ing the particular Lands, and after Marriage ſettled on 
her int' alia, his Farm iu D. called Haſledon and Woods in 
called A. the Farm part of it lay as tn the Bill 

named, and part of 60 l. per Annum lap not there, and ſo 
of the Mods, and if Reliet᷑ ſhquld be here foz the part lying 
out of theſe Wills, which were not well conveyed (as it 
was agreed on all ives,the Conveyancewas ſopenn'd that 
they did not paſs) was the Queſtion ; but afterward the 
Dusband being made Earl of Downe, made a farther Con- 
veyance to ſome Friends whereby 500 l. per Annum of g- 
ther Lands were ſettled on the Lady fo2 her Lite: The Hus- 
band died, the Hetr entred into that part of Heſledon Farm, 
and of the Mod not conveyed. Jt was p2oved by manyCitr- 
cumſtances, and the Acknowledgment of the pusband, 
that he had ſettled the Farm of Haſledon, and thereupon 
the Lo2v Chancellor decreed it to the Plaintiff. It the Bill 
had been only to ſupply the detect of the Jointure, becauſe 
it was not included tn the Jointure, he would not have re- 
{ieved, becauſe his Snbſequent Augmentation might be in 
Recompence ; but the Þusband conceiving and declaring 
that he had ſettled the Farm, the ſecond was not a ſupply 
of a defect, but a farther voluntary Pꝛoviſion, which would 
not 


” 


= 
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not have bound his Þetr being but voluntary, and there- 
foe as to the defe# of value in the nods he did not re- 
lieve the Plaintiff, fo2 that as to them there was no P2cof 
of his Intent, that he had already ſettled them, and tho? 
his Covenant was to ſettle 1000 |. per Aunum, and there 
was want of value (they were 100 Acres) he would not 
decree as to them, and did not decree them; yet as to the 
Farm, be did decree * 99 not ta ſupply rhe Aa 
lue, but as that which he intended ta ſettle, and as he 


thought he had ſettled, and ſo had acknowledged divers 


4 


times not to ſupply out of the Covenant, but to eſtabliſh 


what he lutended ta lettle. 
32 


* Anonymus. I 6'Novemb. 1681, | red 


enn N Fh 1048 712 61 
Onizee ok a Statute by Hir Philip Howard to him Priviledge; 
being now a Servant. of the King in Execution. pe Il King 


complained by motlon in Court ot this as a-bieachof bin , ** 


Pitullenge being Servant: to: the Ging, who aug ht nat 
without leave to have been Arreſted. The Party ſhewed 
that befoze he pꝛocteded, he acquainted Dir! Philip Hows 
ard of his Purpoſe, and that thereupon Dir Philip Howard 
waved bis Pziviledge. Lord Chanceſlor, The Pziviledge 
is the King's Pzlviledge, and not Six Philip Howard's 
u have been unmannerly towards the King and:b2oke 
Is Pꝛiviledge, vou might as well have taken the King's 
Coachman 1 . King's Coach. ThePeortyp:oteſts 
all Reſpet to the King, xc. Þowever ſaid the L02d Chan; 
cellor, J will not; diſcharge the Execution, but ozdered 
the Warden of the Fleet to take him into Cuſtody, but 
becauſe of the Tonſent to diſcharge Dir Philip Howard af 
Execution, the Chancellor pzopounded that new Seturity 
ſhould be given foz the Debt, which the Party by his Coun · 
ci conſented to, ſo as it might be a Dtatute of 2000 l. 
which ſeemed to the Chancellor to be t much, becauſe 
the Debt was but 300 l. Council foz Defendant, There 
are Sixteen Years Intereſt behind; but at laſt it wag re⸗ 
ferred as to the Banner and quantum of the Securitp, 
and the party diſcharged of the pzeſent Commitment. 
Nota. In this Caſe there was no Bill depending, all 
came in by way of motion. | 


N. Pro- 


FX 
— 
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N. Progers contra the Lady Fraſer, the ſame Day 


on 4 Plea. 
The Ciſe as. 


RS. Dennis being toumd an Jdeot by Inquullltion, 
1 the King granted the Cuſtody, &c. of the Ideot, 
ann of her Eſtate Real and Perſonal to Sir Alexander 
Fruſer, his Grecutors and Adminiſtratozs; during the J. 
deocy he died. Progers got a ſecond'Gzant from the Ring, 
and lueth the Lady fo2 the Lands, &c. ſhe being Erecutrir 
of her Þugband, and Deviſee of the Cuſtodp, which ſhe 


pleads in Bar, The Queſtion was, whether the Ozant 


to Sit Alexander Fraſer were ended by his Death? Aird, 
it is a Truſt in the King, and therefoze is not grantable 
to Erecuto)s and Aſſigns. Secondly, The like Gant was 
never made befoze. Thirdly, It cannot be ſo granted, foz 
if the Party die Inteſtate, who ſhould take care of the 
Tveor, therefoze the Office of the Marſhalſea cannot be 


granted oz Pears : And Fourthly, what Effate' can the 
Ozantee be ſaid'to have? "ON 3 
E contra, it was ſaid, 1ſt. The King hath not only a 
Truſt as in Caſe of Lunacy, but an Intereſt; fox he hath 
and may diſpoſe of the Pzofits to his own Uſe, and grant 
them over, and it being a Chattel naturally ſhall go to 
the Exetutozs of the Gzantee, and it is a ſpertal Inte- 
reſt, not pzopetly a Term, like Manning and Drake's 
Caſe, where a Man hath Power to enter and take Pꝛo⸗ 
fits till 100 l. paid. and Corbet's Caſe, 4 Coke: And in 
Caſe of Mardſhip there is an Jnteref and Cruſt confoin- 
ed; to the Law truſts the King and his Ganter to edu- 
care and maintain the ward, and fo muff be done in Caſe 
of Jdeocy, as to Maintenance of him oz her. | 
Lo1Md Chancellor ſaid the Caſe of Jdeot and Card arc 
not alike, the Matuſhip is by reafon of Cenure, the Jveo- 
cy. by Pyerogative ; and ſaid, he thought the Caſe of 
Goalerſhip not grantable fo2 Yearg tw eaſily ſfpt over. 
But the Caſe was put of, fo2 he temembzed a defeit in 
the Inquiſition which fauny Dennis not an Jdent a Nati- 
vitate ſome certain time. * | 


Coven- 


— — — 
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Coventry, Bc. Executors my Si Mae MEE con- 
tra Thinn now Executor of $9 James Thin, 18 


November, 168 1. 


Son, by Katharine his ſecond Kulte, unn Daygh- 


Deed of Settlement was 57 by ſealing and delt. 
very of it, it being by * Covenant to ſtand ſetzed, 
but wanted the wozds (Shall be or ſhall Rand 7. — 
and ta was in Law defeive, Sir Thomas after. th 
Matriage dled, great Suits happened between Str J] Fig 
eir at Law, an Sir Henry, fo Str James entren on 
fr Heory 7.” Sie Henry Thinn erhtbited a Bill in 
Chancery Veen Dir james on the Agreement, and had 
a Decree 1650. againſt Sir James, which was koz enfoy: 
ment, but no further, not fo2 further Aſſurance oz mean 
Paofits, Sir James continued Diſturbances. Sir Heary 

Thinn 1659. bzings a ſecond Bill, but that being | pat 
ned he had leave to amend it, and made Suit fo2 the 
mean ponts, it abated by drath once of Sit Heary 
Thian ; and Sit James Thinn alto dying, now the Bill 
is ko the mean P2ofit. 

Againſt the Plalatiffs the Dbjetttons were : xl. "The 
length of Timez but that was antwerey by the many 
Duits and Abatements of them. 

2d. Objection. That it is itregular and: Umpꝛopot to 
have a Bill fo2 the mean Profits now, when Sit Henry 
Thinn had a kammer Decree'foz the Enſonment 1655 fo 
he then ought to daue had u Decrer alld fo; the Mean 
Profits 2 And it is to be pꝛeſumen that the Court did 
then ſce Cauſe to make no Decree fo) the Profit, in re⸗ 
guard Sir James had a god Titte in Lato, aid the Times 
were tt oublecome, and the Poſſeſſion aMiimbling Poſſeſ- 
ſion, ſometimes with one of them, ſometimes with-the 
other; however tig not readottnoly | wn Patrh up the fol! 
mer Dettee by a new one. 

The Reply was, 1ſt. The foxner Vin demanded oye 
the Mean Pꝛoſits no2 an account thereof, 


adly, Tt 


TR 4 47 1 179 Rente ditt Wrede Decree ton | 
Coventry, koz a Yarriage between Sir Henry bis Mcan Profie 


after a for- 
mer Decree 


ter of che Lom Coventry, the Poztion 40 l. which Has i. z 
paty, Hempsford, &c. to be ſcttied on Henry, &c. The mc. 


N 
: 


— — 
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N. rupt. 
or ICE, 


Purchaſer. 


ll erm. N ich. 33 Car IIin Cancellaria. | 


. ——_— — 


24ly. Jt was not unjuft by one Bill firſt to clear the 
Title by one Bill, and then to erhtbit another foz the 
Profits; and it was not reaſonable till the Title wag 
cleared to the Pztncipal, the Panoz ſettled while Sir 
James ſet up Titles to the whole, ane whilc by an Jntail 
which avoided the Settlement, (f not cut off, another 
while foz want of Tenant to the Yracipe tn the Recovery 


which docked not the Intall as to ſeveral Tehements, © 


But thoſe Queſtſons being ſettled by ſeveral Uerdits, 
now and not befoze was time to have an account; and 
2dly, after a Decree foz Enjoyment it is pꝛoper to erht- 
bit a Bill ſoz the mean Pzofits, oz as the Caſe map be, 
fo: further Aſirance 02 fo2 the Evidences. 

And ko; theſe two laſt Reaſons, and particularly foz the 
laſt Bealon, the Lozd Chancellor decreed the Executozs 
to accompt fox all Pzofits by him, his Agents and Bally 
received ſince the Decree 1650. (Quære, if not the erhiblt⸗ 
ing the Bill 1648.) but not fox all Profits, which be did 
02 might receive without his wilful default, as in ſome 
Caſes is uſual. _. "8 


Ferrat contra Ballard. 22 Novemb. 1681. 


Kc. koz valuadle conſideration paſdt Portman be- 
came a Bankrupt, and a Commilllon was taken out a- 
gatuſt him, and the Commiſſioners examined Ballard, the 
fendant, touching the Grods what they were, and the 
value of them, but on pzetence that he did not anſwer the 
Commiſſioners. committed him; but on an Habeas Cor- 
us in the King's Beneh he was delivered. The Anſwer 
fox the Commiſſioners being as to the. time, &c. to 
bis remembzance, and that he could not poſitively anſwer 
farther, and by conſent he was again to attend and be re- 
examined, which be did. 311605392 ! 
And now the Plaintiff's Bill is to have the Defen- 
dant s Anſwer in Chancery where he pleaded; that be had 
no Gods of Poreman's but fuch as he really paid foz be- 
lat che Commiſſion iſſued againſt Portman, and that he 
had no notice of any act o2 thing by Poreman whereby he 
was a Bankrupt, but truly pald ko; what he bought, &c. 


It 


pe Defendant bought of Portman Jewels, Plate, 


Sb | 
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It was objetted he ought to anſwer the time of the 
"zankruptiſm, elſe the Statute againſt Bankrupt will 


be of little efkec. 
E contra, It is no Equity to make a Ban in ſuch Caſe 


pay twice. 
Loꝛd Chancellor ruled the Plea god, ſaying, It is an 


infallible Rule, that a Purchaſer for valuable Conſideration 
ſhall never without Notice diſcover any thing to hurt him- 
ſelf, But as to the point of Bankruptiſm, whether that 
the Defendant being fozmerly examined by the Commil- 
ſioners on Oath, ſhould be examined oz put to anſwer to 
the ſame matter here, The Chancellor ſeemed to be of 
Opinion that he ſhould. But the other Point being clear, 


there was no debate on this Point. 


Pit contra Hunt, 20 Novemb. 1681, 


It ſeems to 
| . me th 
DE wife befoze Marriage being poſſeſt of a long Cad dine 
Term fox Years, and A. the Perſon who was to tom T 
marry her being indebted 400 l. to J. S. by Agreement of "7 6 fi" be 
A. and J. S. makes a Leaſe to J. S. foz 10 Pears to ſe- che Align. 
ture payment of the 400 l. the Lands being then account- ment of the 
ed 80 J. per Annum, as is alledged, and by Jndenture 10 wn. 
ſcaled in p2eſence of her Þugband, aſſigns the reüdue of — 2 
the Term to Friends in truſt to be at her diſpoſal, whe» which 2 
ther Sole oz Covert, (but no other Wozds then, ſo to _ being 
exclude her Þugband) and bzought in Monp and other — — 
Eſtate to the value of 6001. She marries ; after the-Cre- of the Truſt 
ditozs of her Þusband (after June 1674.) obtain Jung. n Femme 
ment in Debt againſt him. And on Pieri fac. the Sheriff do ran 
ſells the reſidue of the Term; the Gendees have now a Heben all 
Decree againſt the Truſtees of the Wike foz the Term, one, if he 
becauſe the Lozds in Parliament had reverſt a Decree ob- ß her 
tatn'y by the Lady Turner who married Sir Edward Tur- ſelfof a Term 
ner, who ſold Land wherein Truſtees fo2 her had a Term $econdly, the 
foz Pears, and the Chancellor held it not fit a Decree sen, 
ould be one way in Parliament and in another way here, n 
but declared it agafnſt his own Opinion, fo2 elſe CUidows cheHusban.!, 
cannot in moſt Caſes pꝛovide foz themſelves. Vide, Aw- — 
cher's Caſe, &c. and the Þusband in this Caſe forſwk w ne 
his Mike, refuſed Reconciliation, allowed her nothing, Right chan 


Kc. pet decreed ut ſupra. nd, bat 
Ne Ol 
not conſerity 


L New. e 
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Newland contra Horſeman. 23 Novemb. 1681. 


Orſeman being Owner of the Ship called, &c. 

whereof Ford was Maſtet, B. the Plaintiff treated 
with a Friend of Horſeman's fog Þire of the Ship, and a 
Charter-party was fealed by B. and Horſeman, by which 
Horſeman agrees that the Ship ſhall ſail to New England 
to take in Fiſh on the attount of Newland, and thence 
to Barcelona, and thert to deliver the Fiſh. Newland Co- 
venants with Horſeman to pay the Fraight on delivery of 
the Fiſh; the Ship arrives at Barcelona, and the Fiſh is 
delivered to one Dalmafic: Ford the Maſter demanded of 
Dalmalic the Fralght, and Dalmaſic demands a Devuttion 
out of the Fraight, pretending that there wanted 170 Kin. 
tals of Fiſh of what was to be deltvered, and that a part 
of that which was delivered was damaged; thereupon 
the Baſter ſues Dalmaſie in the Court at Barcelona fg 


Fraight; Dalmaſic ſues likewiſe foz deduction of Damagt; 


the Court there ozdered the whole Fraight to deb2ought in. 
toCourt,andConſiderationto be had fo2 Damages fozDal- 
maſie; thereupon Dalmaſie appealed to aSuperto? Court ; 
then Dalmaſie removed the Appeal on p2etence of p2event- 
ing ſeveral Appeals; the Maſter finding his Fraight lodg- 
ed fo that he could not have it till the Caufe was heard in 
the higheſt Court, which was not like to be tn ſome Pears 
time, comes away without any other Fraight oz relading 
there foq his Pꝛincipals Account,which he couſd not help fot 
want of the Mony fo2 his Fraight; then Horſeman ſues 
Newland on the Charter-party foz his Fraight here; New- 
land exhibits his Bill in Chancery to ſtop the proceedings 
cre, tho the Suit was only to recover Damages, and not 
02 the Penalty. The great debate was whether the p2oceed- 
ings at Barcelona being judicial, and begun there by Ford 
Maſter of the Ship, and Sentence there obtaſn'd by him 
ſhould conclude and bar the Defendant, he having cauſed 
Monp to be dzought into Court there, not as excluding 
the Juriſditon of thts Court by the Sentence there, but 
that the Court ſhould have regard to the Sentence, and 
inſiſted that Newland ated here fo2 Dalmaſie, and that 
Dalmaſie was the p2tncipal Fatoz, and not himſclf, and in 
Caſe there ſhould be a Recovery againſt Newland he was 
without any Remedy againſt Dalmaſie, which laſt _— 
eem- 
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ſcemed to ſtick with the Chancellor; whereto the Coun: 
cil foz Horſeman offered that Horſeman did conſent that 
Dalmaſie might take out his Bony again at Barcelona, 
and to make any Inſtrument koz that purpoſe; and they 
denied that Dalmaſie was the pʒincipal Merchant, foz had 
it been declared to Horſeman that Dalmaſie was the p2in- 
cipal Merchant, and muſt have ſought Remedy againſt 
him, Horſeman would never have let his Ship to Daſmaſie 
being a Stranger to him, and there is no pꝛobability that he 
would let his Ship to Fraight to one that he had never 
heard of, noz had any thing to da with; and inſiſted fur- 
ther; that tho' Dalmaſie were the pzincipal Bafter, and 

ewland his Agent, yet that will not concern Horſeman, 
unleſs Horſeman 02 his Agent had Notice of it, which they 
never had. And tho' Ford ſued Dalmaſie in Barcelona, that 
may not pzejudice Horſeman no2 Ford, becauſe he could 
not otherwiſe do, koz by the Courſe of Berchants, the 
Receiver of the Berchandize is to pay Fraight upon the 
Receipt of the Gods. Jt was not poſſible foz him to re- 
cover the Mony any other way, 02 againſt any other Per · 
ſon, Newland being in England, and Horſeman had inſtant 
Neceſſity foz the Mony to relave the Ship back again, ſo' 
the Suit was not a matter of Elefton but Neceſſity, | 

The Lo Chancellor. It the Cauſe had been fully deter- Foreign 
mined at Barcelona, then — but the Cauſe is not fully Judgments, 
determined at Barcelona, faz the Damages are not fully 
aſcertafned. Jn Concluſion, he ozvered that Horſeman 
ſhould pzoceed to a Tryal againſt Newland upon his Co- 
venants, and therein give in Evidence the Non-payment * 
of his Fraight, and what Damages he had thereby, any! 
that Newland might give in Evidence of the mitigation 
of the Damage, and delfvered no Opinton how far oz 
whether Dalmaſie was the principal Merchant o2 not, but 
would conſider that when ſatisfied in that other Point. | 
Thereupon the Plaintiff's Council pzayed a Commtton Commiſſio- 
to Barcelona to examine to that Point, which was oppo- to ca- 


ſed by the Defendants Council, betng amr was — — 
paſt and nothing pꝛoved in the Cauſe of it. new Matters 


Churchil. This Objettion is raiſed by the Court, and aal tho 
aroſe upon the Debate, and was not in Jſſue befoze, and 
is 7 be tried by Letters Reſident in that Place, as well 
as here. | 


L 3 Chan- 
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Chancellor, Take a Commiſſion, and examine to tt, 
{f vou will conſent to go to Tryal nert Term, and return 
the Commiſſion befoze the Term, and go to Tryal, whe. 
ther the Commiſſion be returned oz no. To which the 
Plaintiff and his Council aſſented ; but moved firff, that 
the Defendant might name Commiſſioners that the 

laintiſt may not be delayed fo2 want thereof. Second. 

Ly thc Voß, In, That the Return of the Commiſſion might be by the 
ſt and not in the uſual way may be allowed; and there- 
Me the Lozd Chancellor directed that the Commiſſion 
ſhould be dclivered to Bz. Herne to fend the (ame by the 
2 to Barcelona, and when Executed to receive the ſame 
ac 


Company of Stationers Caſe, 28 Nov. 1681, 


Inſunckion the Painting and Gending of Statute-Beoks. The 
— 822 ndant cauſed the Statutes to be Punted in Amiter. 
oe dam, and in great Balls and Quanttties to be impo2tey 
to ſell where they remained. The Plaintiffs erhibirey a 
Vill complaining of it. The Defendants appeared, but 
the time of Anſwer was not expired til rhe 1ſt of October; 
JT moved that the Vos might remain at the Cuffom- 
houſe till Anſwer. On Debate, | 
1 The Lozd Chancellor aʒdeted an Injundton to ſay the 
Books, Looks there, not only till Anfwer, but in perpetuum; fox 
oye punting of the Laws was matter of State, and con- 
cerned the State. But koz other Broks, viz. The whole 
Duty of Man, and other une Boks being tmpozted and 
ſtald, be left them to. the 02vinary Courſe, 


Printing, is King granted to the Company of Stattoners 
cfe 


Taulurier contra Ward. 19 December 168 | 


We Aulurier had a Decree in Chancery fo2 600 l. whith 
of two muſt was to be placed out on Security in the Names of 
— = _ Mark field a Clerk in Court and of Buchannon; Markfeld 
truſlethmoſ. would not intermeddle, Buchanoon received the 600 1. and 
I oſs, the 3d of December lent it to Sir Richard Dutton, who 
aud. entred into a Statute of 1200 |. to Buchannon fo2 the pay 
ment. Taulurier was pꝛeſent at the lending. Afterward Bu- 
channon, who was uſually emploped by Ward the 9 
| an 
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dant in lending out her Monp, told her that a Friend ot 
his had occaſion to boꝛꝛcw 600 l. but would not be known 
to any but to Buchannon, noꝛ give Security to any but to 
bim; but he (viz. Buchannon) would aſſign the Statute 
to her, &c. Whereupon the 29th of December ſhe took an 
Aſſignment by Deed from Buchannon of the Statute, 
and the Statute which remained in Buchannon's Hands 
was delivered to Ward, and ſhe paid the 600 l. to Buchan- 
non, who p2etended he dealt oz Str Richard Dutton: At- 
ter Buchannon died inteſtate; 1 auluricr obtained Letters 
of Admintiſtration of Buchannon | the Dtatute; Ward 
had the Statute ; Taulurier corfld not ſue the Statute at 
Law, becauſe ſhe had it not to ſhew, and Ward could not 
fue the Statute, becauſe ſhe was not Admintſtratrir. 
Nom Taulurier ſues Ward in Chancery, one of them 
muſt be co3ened, and the Queſtion was who ſhould be the 


loſer, 
i. Solicitor pro Quer. We have Equity, we paid 600 l. Nangerons | 
we have the Title in Law by the Letters of Admin 1 f 
ſtration. | Truſteewitl- 
But e contra, Jt was objeffed fo2 the Defendant. out Enquiry. 
Ward is not Plaintiff, but Dekendant; che demands not 
any thing from the Court; by the Gzant of Buchannon we 
have at leaſt p2operty tn the Max and chment ; the 
Queſtion is, whether the Court ſhall take that from us, 
who have without any Fraud lent really our Mony? Be⸗ 
fides, Taulurier truſted Buchannon with the Statute, and 
Buchannon deceived her; and the uſual praftice of the 
Court ig, It a Credito2 truſt the Scrivener with the 
Cuſtodp of his Bond oz Security, and the Scrivener 
receive and miſpend the Mony, the Creditoꝛ ſhall not re- 
cover againſt the Debtoz, ko; it was his fault oz negleX 
to truſt the Scrtvener. 
Reſp. pro Quer. It the Debtoz takes not up the Secu · 
rity when he pays, &c. and the Creditoz obtains the 
Bond, and ſo hath remedy at Law, there the Debtoz 
truſts the Scrivener. 
Winniagton. The Statute is dated the zu of Decem- 
ber, Ward lent not her Bony till the 29th of December, 
and ſhe never ſpake with Dutton, which was a great neg- 
let in her and a folly; if ſhe had enquired of him, he muſk 
have warned her, and how could ſhe lend the 29th of De- 
cember, a Security the zd of December? 


Rawlinſon. 


— —— 


1 — — 


— — — 
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Rawlinſon. The Treaty with Ward was in the begin- 
ning of December, and the Security was pzeparing that 
while, till the 29th of December. | 

Chancellor. Do pou pzove the day when you firſt 
treated, | 

— We prove it about the beginning of De- 
cemder. ; 

Chancellor, Ward ought to have enquired of Dutton, 
Is there any Appeal bzought from your granting the ad. 
mtniſtratton ? | 

Reſponſ. No. 

The Chancellor decreed fo2 Taulurier. 


Sir Francis North Plaintiff, Champernoon and 
others Defendants. 17 Decemb. 1681, 


212 C. 2. C IR Francis North purchaſed Lands in Eſſex, the Fee 
t er ſome part of the Lands were in Truſtees, but the 
{-. Reto. Truſt was after Debts paid to Richard Allington in tail 
very, the Re- with other Remainders over; Richard Allington the Ce- 
maindersare ſtuy que Truſt in tail ſuffered a Common Recovery with 
e. Double Aoucher to bar the Remainders over limited by 
way of truſt, but no legal Tenant to the Przcipe, fox the 
Freehold was in the Truſtees who were no Parties to the 
Recovery. And the great Queſtion was, Whether the 
Recovery vid bar the Remainder in truſt, koz the Plain⸗ 

tif's Title was under that Recovery. 
The Decree is in theſe wozds : Mis Lozdſhfp upon long 
debate of the matter on hearing what was alledged by the 
Council on either ſide touching the ſame, declared, That 
be was fully ſatisfied that the ſaid Recovery did ſuffictent- 
ly bar all Remainders depending upon the Eſtate tall of 
Richard Allington, who ſuffered the ſame, it being a gene- 
ral Rule, that any legal Conveyance oz Murance by a 
Ceſtuy que Truſt ſhall have the ſame effect and operation 
upon the truſt, as it ſhould have had upon the Eſtate in 
Law in caſe the Truſtees had executed their truſt, other- 
wiſe Truſtees, by refuſing oz not being capable to execute 
their truſt, might hinder the Tenant in tail of that liberty 
to diſpoſe of his Eſtate and bar the Remainders, which 
the Law gives him as incident to his Eſtate, which would 
be manifeſtly inconventent, and tend to the introducing 
of Perpetuitſes, and doth therekoze think fit, and fo * 
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ſo oꝛder and decree that the (aid Defendants Arthur Cham. 
pernoon, Alice Champernoon, and Elizabeth Way, in pur- 
ſuance of certain Articles executed by them to the Plain⸗ 
tiff fo2 purchaſe of the Manoz and Reitozy, and Advow⸗ 
ſon of the Church of Harlow, &c. in the County of Eſſex, 
do fozthwith make a Conveyance of the ſaid Yano? and 
— to the Plaintiff and his Heirs, and that the 

efendants Anthony Cozen and Elizabeth his TWife,(who 
is Daughter and Peir of the ſurviving Truſtee) in whom 
the Eftate in Law of the Pꝛemiſſes refteth, and the Ocfen- 
dants Humphrey Williams and Dorothy his Wife, and 
Thomas Dorſton Senio2, and Bridget his Wife, who are 
the Deirs at Law of the ſeveral Teffato2s, and are to re- 
ceive Legacies upon the ſaid Sale, and all other Parties 0 
concerned do join therein. And ft is alſo further ozdered 
and vecreed, that the Lozd North do pay the Debts and 
Legacies, &c. ſome being Jnfants, and their Lenacieg 
were to be paid to their Parents on their own Security, 
which was to be allowed by a Maſter, and thereon the 
Plafntiff to be diſcharged of it. 

Tf a Commiſſioner in a Carrſe be himſelf to be crami- 
ned as a Witneſs, he muſt be firff examined; and if others 
be befoze him examined in his pzeſence, he cannot be after- 
wards examined, having heard the fozmer Examinations: 
Ind fox that Cauſe the 17th of December 1681. a Com- 
miſſioner who had ſo done, came up afterwards, and was 
examined in Court. His Depoſition was ſupp2efſey ex 
motione Mr, Hutchins. 


Anonymus. 


An Account referred. 


E Maſter examined one Witneſs Thzee times Witnes 
10 the Matter ot Account. — 


tion. 


Ordered, The Depolſitions be ſuppꝛeſt. 
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Wunel, 


Ikeviver, 


Exton, &c. contra Turner. 17 Decemb. 1681. 


DE Plaintiff Cornelius Burton and ſeveral other 
Creditozs of John St. John, ſued Martha Turner, the 
cfcndants inteſtate, examined witneſſes, and the Cauſe 
heard. The main queſtion at the hearing was whether the 
Defendant at the time of his Purchaſe of the Banoz of 
Sapcot, had notice of the Plaintiffs Title ? And that point 
being direſted to a Trial, a Uerdit paſt fo2 the Plaintitf. 
But Complaint was made to the Court, that the Plaintiff 
at the Rolls, after hearing, got an Oꝛder ex parte, to ſtrike 
out the name of Cornelius Burton; and that being done, 
the ſaid Cornelius Burton was uſed as a Witneſs at the 
Trial, which ſurprized the Defendant, and the Court ſet 
aſive that Trial, and Cornelius Burton again made Plain- 
tiff afterwards, The Will abated by the death of Martha 
Turner, and the Defendant Turner ts her Adminiſtratoz. 
Exton and ſome of the other fozmer Plaintiffs, without 
Burton and two others, fozmerly Plaintifſs, exhibit a 
new Blll to revive the lowmer Suit. 
vant pleaded the Oꝛder, that Burton ſhould be Plaintiff, and 
that a Reviver of the fozmer Bill makes Burton Party to 
the Sutt ; and this is an At by leaving him out now, ta 


make him by a trick to be a witneſs, and the Dutt cannot 


be revived in part, but the whole Pꝛoccedings, viz. Bill, 
Anſwer, bc. and all Oders muſt ſtand revived, which 
the Plaintiffs Councel did agree. A ſecond point was, 
The Bill was an oziginal Bill, fo2 having ſet fo2th the 
Pꝛemiſſes, and the direction to try notice 02 not, they now 
alledge that Burton had releaſed his Intereſt to the Plain⸗ 
tiffs and Truſtees, and that they had ſeveral matertal 
witneſſes aged and infirm, who may die befoze the Trial, 
and pray Anſwer, and that they may examine their wit⸗ 
neſſes. The Defendant alſo demurred to this part of 
the Bill, and was over-ruled to anſwer within a week, oz 
to pay Coſts, 


Nota. CUhere divers are Plaintiffs, and the Bill after 


hearing abates, (ome of them without the reſt may te⸗ 


vive the Cauſe, 


Examit- 


o which the Deken⸗ 
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ad. Examination after Publication and hearing in a 
Bill of Revivoz, fn the new Cauſe; yet it was declared 
and agreed by Sir John Churchil, &c. of Council with the 
Plaintiffs, that ſuch Depoſitions could not be read in 
this Court, but the Cauſe being abated by Ack of God, 
viz, the death of the Defendant, it's pꝛoper to examine 
(Witneſſes in ozder to the Trial, which the Court hath 
already in the fozmer Cauſe direfted ; and thoſe Plaintiffs 
who now are not Plaintis to revive the Cauſe, have 
releaſed, and the Examination of Citneſſes is only to 
uſe them at the Trial, not here. Quære, How it ſhall ju- 
dicially appear to the Court that there are ſuch Releaſes ? 
and Quære "oy Burton's, 0} any others who cannot be 
read in this Caurt, no: could not have been tead it era- 
mined, ſhall be made uſe of in trial of an Jſſue being meer- 


ly matter of Equity, a notice of a Cruſt, &c ? 


DE 


DE 
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Harvey contra Harvey. 18 January 1681. 


IR Thomas Harvey the Plaintiff had a Decree a- 
gainſt the Defendant, fo; the Surplus of the Eſtate 
of Sir John Harvey ag Reſiduary Legatee : The 

queſtration, and Sir Thomas Hanmer was pꝛolecuted on 
contempt, fo} that the Þouſe wherein the Teſtatoz's Scds 
were, being ſecured, and the Trunks by fozmer Oꝛder lockt 
and ſcaled, Affidavit was made that a Smith in diſguiſe 
on Friday bzoke apen the Houſe, that then the Cheſts, &c. 
were opened, and carried away, and Gods, &c. and that 


Sir Thomas Hanmer was then there with others, and 
he being now p2oſecuted fox the contempt, was ozdered 


Examination 
Contempt. 


to be examined on debate. 


Conyers contra Hamond. > February 1681. 


Place Cold DE Defendant (old a Commiſſioner's Place in the 
and loſt, the King's Trops fo; 400 l. to the Platntiff,who after 
— re. he had enjoped the Place thzce Pears, was turned out, 
en, und another put in his rom; and as the Bill ſuppoſed, 
hy the Defendant's means oz procurement, without any 


fault of the Plaintiff, which was not p2oved, it was in ⸗ 


ſiſted on by the Defendant's Councel. 
1, This 


* — 2 


Pꝛoceſs to diſcover the Eſtate went ſo far as a Se- 


1 wad ( 
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This is * a Cauſe pzoper foz the Court to re- 
We... Contrait'of this nature being. a Bargain fo? a 
lace 02 Office of publick Truſt and Concern, viz. to 
take Buſters, &c. and though being concerned in Pili⸗ 
tary Affairs, is out of the Statute, yet the King may be 
abuſed, and falfe Buſters allowed. 
Teenie ve way diſplaced by the Cotniniſfioners of the 
rea 
dl ly Pon — the place and Salary 5 s. per diem, 
as ade other Advantages : And the Cauſe had been 
2 the King at Council table, and no relief gi 
11 m. | ods 


'Lop Chaticellor. J with a Law were that weh Bachethg 
might not be, they occaſion deceit to the Aing, c. but 
ſeeing the Ring hath not diſallowed them, the Plaintitk 
ſhall not loſe his Monp, and therefoze what the Defen- 
dant hath receſven,. he (ſhall repay. _ 

Churchill in the debate wk a Difference between this 
Bargain, foz a Place WbjeT to ſuch Contingenctes, 
the Party may be removed at pleaſure, and a Barg i 
Land'on a Defeazadle Title : Ad quod nom ſuit reſ 
nee [2 ern, 1 


Vereio aum Roberts. 11 abi 10 | 


| tag indebtedtoB by/Bond, and C. bound tis Suit. * pay- 
ty foz A. and A. was likewiſe indebted to B. by ment where 
antrat in other Pony. A. and B. came to account of wo eb": 
both Debts, and ſtaten in toro to be 84 l. A. alte i Fi la 
tisfattion of dis debt, makes over certain Gods of leſs 


glue ; but there was no Declaration, whether the Sa 
avs was to be in = of one debt oz 05 
uld 


ony in the c. 
but generally. C. the 7 byld have it pald onth 
4 2 B. the Credito! 


Bond, and thereby to.diſcharg 
15 faction of the Conttad. 
e 


take and make uſe of it as 

debt; faz A. was inſolvent, 0 iſe he might loſe dis 
debt; and rather than ſo, he Mould apply the general pay: . 
ment to what debt he pleaſed, viz. to the ſatſsfatſon of the 
debt by Contra,fo2 which he had no other Security; oz etſe 

A. being now grown inſolvent, he mitf1oſe it; and it were 
bard then he hath a juſt * fn Law und Equity to be — 

pounde 
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No diſove- 
ry of Wit- 
ne Hes. 


Aſience eaſ- 
ed by the Ex- 
COT. 


Debt in E- 
quity. 


pounded out of his debt by Jaterpzetation of a payment 
generally made. | | 
©olilcitoz Finch, The, Wale was a other Security 
fo both vzbts,. and (0 for, his, Bond · debt be hath to Ge · 
ciritics, the Sale aud the Bond; and be who bath (g 
Oecutities way help 77 upon eit her. 
Los Chancellor. Ik 


| Lbs 43, 

there had been two debts, and a 
Dum of Mony be generally paſd, the Credita ma elet 
and choſe after to what debt to apply it when on 
the Ocbtoz made na viſtinition how be paid it, but this 
ayment being purſuant on a pzecedent. Account ot bath 
ts, the payment ſhall bs intended actoꝛding to the dc 
tount, viz. on both debt, and ſo ſhall be pꝛopazttoned 


ratably on both debts. 


The. Palex of the Rolls had (0 ozdered befoze, and his 
Over being now diſputed, was cout med on re-hearing, 
and the Durcty pro rata diſchar ged. 7 1 


Anon yaus. 18 February. 1681; 


Otion was made that the Defendant mig ht diſcover 
the Names of the Witneſſes to a Deed; by which 
the Defendant claimed by his Anſwer, which the Plaintiff 
by Bill charged to be antedated; but the Antedating de⸗ 
nted by Anſwer. 3 | 
Loꝛd Chancellor. That may tend to pꝛepare oz other 
wiſe to tamper with the Witneſſes, and therefoze dented 
the 2 but if there were apparent Sulpicion, it 
map e. bo 1 | C2. | 


Popley tontre Popley. 20 February 1681, 


Eclated by the Lom Chancellor, That not ouly the 

Deir in caſe he be charged with debts of the Anceſſo) ; 
but a Deviſce-of the Land ſhall be undurtdenen to of a - 
debt lying on the Land by the perſonal Efkate in the hands 
of an Executoz 02 A ftratoz, and fo ſhall a Deviſee 
of a Boztrage. In the pytricipal Caſe the queſtton was, 
whether a Sum of Pom were a vebr, 02 duty in Law oz 
Equity, and being a 1 * in Eq A re was 
that it ſhall de paid out of the perſonal Eſtate, and leflen 
the Widows culfomary Potety in the Pzovince of . 
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It ze it were a debt in Law oz Equity, then it ſhould come 
in and be deduTed in the fir place, and leſſen the Mldows 
Molety; and being here a duty in Equity, it was ſo de- 
creed : But a Legacy could not be lo dedutted, 


Howell contra Waldron. 24 rebemty 1 | | 


Egatee Intant ſueth mn u Court Enciefiaſtical, and ., penn, 
pending that Suit, ſueth in Chancery: The kommer Cour rt Eocles 
uit depending being pleaded, the Plea was diſallowed, *" nl 
fot there gs no ſuch Security -foz the Inkant's advan- 
tage as here, and poſſibly not mel Intereſt if placed out, 


and fox bzinging in actoumt dete, & S 
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Anonymus. 26 April 1682. 


Illiam Bullock poſſeſt of a Leaſe foz 1000 
| Pears, on a Treaty of Marriage between 


him and Sir John Knight, to be had be- 

tween Henry Son of William, and Bridger 
Daughter of Sir John Knight, aſſigns the Leaſe to Sir 
John, &c- on-truſt;-Firſt,- William to-receive t 
till the Marriage, then Henry to receive the Pꝛollts ſo 
long as he ſhall live, and no longer; then after his death 
Bridget to receive the P2ofits during her life, and no lon- 
ger 3 and afterward the Jſſue of the lald Henry and — 
between them to receive the Pzofits ſo long as any J 
of their Bodies ſhall continue, with Remainder over. The 
Marriage is had, Jſue bozny Henry aſſigns all his Jntereſt 
to his Father, the Iſſue dieth. Bridget dieth, William takes 
Admintiſtration of Henry, Sir John Knight takes Admini⸗ 
ſtration of Bridget and the Jſſue. The queſtion is quid Juris 
au a Bill erhibited by William and Sir John Knight, 
Ctuſlet and Adminiſtratoz of Bridget, and the Tfſue. 

On debate the Lozd Chancellor = the Aſſignment 
to be bzought to him, (to ſome Differences were alledgen 
to be in the woꝛds of it) and when he had peruſed it, he 
would declare his Opinion. 

t. The main queſtion was, whether as this Caſe is, the 
Iſſue were a Purchaſer, oz whether it were in the nature 
of a Limitation, 2. Jf 
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2. Jf the Aſſignment being ut ſupra, paſt away the Jn- 
tereſt of the Wilke, if it were a limitation, 1ſt. Jn regard 
of the Coverture, viz. the future Jntereſt and Poſſibility 
(foz it being made foz her Pzeferment in nature of a 
Jointure, it was agreed it could not hurt her during her 
Life.) But 2dly. whether this PoſMbſlity were grant- 


able. 


The following Caſe cited by the Lord Chancellor in 
a Cauſe of Bradburne contra Amand. 


T's Lozd Dacres imployed Crompe to purchaſe Land 
ſr 


fo2 him, and to take up Mony to pay foz it, which 

ompe did, and took the Purchaſe in his own Name; the 
Loꝛd Dacres ſued Crompe in Chancery, to have the Lands 
on payment of the Monies, but Crompe on other occaſions - 


had Poztgaged, Ingaged foz, and on behalf of the Lozd 3 06 
Dacres, and inſiſted foz them alſo. And the Lozd Dacres 


could not have a Decree, but muſt pay the one Monies as 
well as the other by Decree of the Lozd Bridgman. + . 


Hele contra Hele. 28 April 1682. | 
Bal was by the Plaintiff, ndivow of Sir Henry 


| Hele, to have a Jeinture of 300 l. per Annum ſettled Jointure. 


on her, and the main Queſtions on the Caſe were two, 
viz. Sir Thomas Hele had three Song, Thomas, Samuel, 
and Henry the Plaintiffs Husband,and aB1other Richard, 
Father of the Defendant Richard ele. The Eſtate was 
ſo ſettled, that Henry Hele the Plaintiffs Þugband was 
ſelzed in Fee-lmple of ſome Lands, and of Lands in Somer- 
ſetſhire which were his own Ingeritauce; and on Treaty 
with . Elliott Father of the Plaincif, foz a Marriage 
between Him and Jane the Platntiff, Daughter of Elliott, 
t was agreed the Martiage, &c. and near 3000 |. Poy- 
tion; 1900 l. of the Poztion'was patd, an the reft ſecur- 
ed, and Mz. Elliott took a Bond of 60021. to himſelf in 
truſt tos the Platt. The Tordition. was in effeft to 
ſettle on Jane 300 l. per Anaum of Lands, in the County 
of Devonſhire, Cornwall and Somer ſetſhire, of the value 
of 300 l. per Annum, but no particutar Laws expꝛeſſed 
Samuel the eder Biother of Heury, han by his weill ſettled 
divers Lands an Traffees (Defendants alls) and gave 
power to Henry to make a Jointure to ſuch 2 he 

Jouln 
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(ould marry of the Barron of Fleet Damaroll, (but he was 
Tenant in tafl of all) that Barton (extept the Capital 
Meſſunge and ſome Lands parcel thereof value 50 |. 


r 
Annum) was entatled, ſo that _ who inherited chat 


Jntail, had only ſuch Power on the Capital Meſſuage and 
thoſe excepted Lands. U. 
Henry makes his will, and deviſes all the Lands which 
he had to Richard the Defendant in Call, and dieth with, 
ont Tſſuc, the Lands which Richard hath by the War, 
&c. are of great Aunual value. But the Plaintiffs Po. 
tion ove |. paid, and no Jointure de, koz which ſhe 
now ſueth; and two Objeltions (intra alia not fo conſi- 
derable) were made againft her, viz. | 


1ſt. Tho' it be charged in the Bill that there was an d. 
greement pzecedent to the Bond, that 300 l. in Lands 
ſhould be ſettled in Jofnture, and after Bond, 8c. to ſettle 
it is particularly denied by the Anſwer and inſiſted, and no 
Pꝛot made of it, and therefoze the Oblgeoz bad Eletion 
to pay, - 02 ſettle and avold payment by Settlement, any 
by chance might ſo declare, viz. that he would not be 
bound to ſettle, but would be at Liberty, and we are con- 
tent, the Plaintiff take advantage of the Penalty, but are 
not to be fozced to the one, if content to ſubmit to the 
Penalty. Henry Hele could have no moze impoſed, a 
tortiori, noz the Dekendant. | 1941 111 


Reſp. 1. The Bond is but a Security fo2 the Jointure 
to be made, and of Neceſſity ſuppoſeth a pzecedent Agree- 
ment that ſuch a Jotnture ſhould be made: Firſt, it is 
agreed what ſhall be done: In the ſecond place, the Crea 
ty and Agreement is, how that which is agreed on ſhall de 


\ ſecured, and in ſuch Caſe the Security commonly is pe- 


nal, but the penalty can never be demanded in Equity, 
the Party perfozming that, foz non-yotng whereof the 
Decurity oz Penalty is given. $! | £001 | 


2. It is unreaſonable that the Obligeoʒ ſhould be at Liber- 
ty never to perfozm the thing lecured, and the Perſon ſecu- 
red, not able to ask the Penalty as indeed he can never 
demand it in Equity. Jf the Obligeoz ſhould ſue in Equity 
on the loſs of his Bond to have the Penalty, it would be 
Pain, and if he in Equity ask in the Oiſjunitive, that be 
might either have the Penalty, the 6000. qz the * 
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(ſuppoſing. the Lands were in truth certain) Chancery 
might decree the Jointure, but would never decree the 
Penalty, tho" the Cancery would perhaps impoſe ſome 
other reaſonable Penalty on Non - obedience, but certain- 
ly never decree the 6000 l. unleſs the true value on Dif 
obedience amounted to as much. | 
3. And it is not Reaſonable noꝛ Equity, that in Caſe 
of a Marriage Agreement, and the Poztion paid, that 


ſiritne(ſs of Law ſhould hold on one ſide, and the Benefit 


to avoid it to, and the other ſide have no liberty; but if 
he ſhould attempt to have the advantage in Law of the 
Penalty, to be ſtopt in Equity when the other Party 
would, and yet if he would be content with Equity, not 
to be ſuffered to ask it tho! it be due. | 

4thly. The Cale is the ſame in Equity, if the Con- 
dition had been to have had certain Lands ko; Jolnture, 
as when it is general; J ſay the ſame as to this Obje⸗ 
dion. N 


Therekoze the pzincipal ſcope of the Parties being foz 
a Jointure, and the clear Deconomp (pardon the Ex⸗ 
preſſion) of the whole Agreement being that, without all 
doubt the one 02 the other oughc to be had, viz. the Jotn- 
ture 02 the Penalty, It things he bzought to that paſs 
that one ol the two is become impoſſible (that is, impꝛa⸗ 
ticable, oz as Circumſtances of the particular Caſe are, 
not accompliſhable) then that part of the Agreement 
which is fe3able ſhall be perkozmed. 

Clpecially if it fall out to be in ſuch ſtate oz Condition, 


by the Ack, Fault oz Negligence of the Party who had 


once Eleitfon to do otherwiſe ; fo2 ſuch At oz Neglet de⸗ 
termines the Parties Election at Common-Law, and in 
Reaſon and common Juſtice; yea, tho' it fall out by the 


At of God oz of a Stranger, and without the Parties 


fault; wherein J hold the Differences to be two; Firſts 
between an Agreement oz Covenant to do in the Dis- 
juntive one thing of two, and where there is a penal A- 
greement to do one thing of two, as if J covenant to 
enfeoff a Man, oz make a Jointure in poſſeſifon of B. 
02 W. and one of them is carrved away by inevitable in⸗ 
undatton oz the like, yet J muſt do the other. | 
This is at Law where no Remedy is given but fo? 
the Penalty: But fn that Caſe, if the Agreement were 
without Penalty, and the Penalty fo2 Security, and ta 


de reaſonably intended ſo 3 tho' an W 
0 


* 
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of one happen by the At ot God, the Chancery will 
paſs by the penal and founal part, and inſiſt on that which 
was the pztneipal thing ſecured by the Penalty : It the 
—.— were the Pqincipal,/ it were demandable in 
Equity. ; | 

Nou in this particular Cale as the Circumſtances of 
{t fall out, Henry Hele/ who was to make the Jointure, 
is faln into a Conditton as that he cannot perfozm the 
one part, viz. the Penalty; foz it is agreed that hig 
Debts exceed his Perſonal Eſtate, and his Land he hath! 
deviſed away, ſo that de cannot, mozally conſidered, pap 
the 60051. becauſe there is nothing left; the thing can- 
not be done by him, ſo he hath no Election to do it being 
in that Condition. 57 | 


Object. 2. The ſecond: Objetton is of moze weight, 
viz. the Covenant is general, not to ſettle: Black-Acre 
of zoo l. value per Annum, but only to ſettle 300 1. per 
Annum tn Lands, fo as Henry Hele might ſettle any 
Lands in thoſe Countics, and the Chancery could never 
with Juſtice compel him to ſettle this oz that Land, if 
he would ſettle 300 l. per Annum any where within thoſe 
Counties, | | 

JI agree it ſo, as long as he could any way pertom 
and ſettle 300. per Annum, but if he be once redue'y 
to ſuch Condition and Cireumſtanoes as that he could 
not poſſibly perfozm, and ſuch Impotencp appear to the 
Court Judfctally, the Court may Chuſe koz him and in- 
kozce him to a particular, as if the time of Settlement 
were paſt, and he aged oz the like, the Court map apply 
the general on his particular Lands, as it he were an 


Object. 3. But here. the Land is in Richard the Defert- 
dant as a Purchaſcr, not as Heir, fo2 he comes to the 
Land by the will of Henry Hele, not as Petr to him: 
Tho' Henry was bound, and his Heir would have been 
bound had the Lands deſcended to him as Heir; Pet alſo 
in that Caſe, (f Richard had altened the Land befo2e 
Debt b2ought on the Bond, the Þcir of Henry the Oblt⸗ 
geo2 ſhould not have been bound, and by no Nule of Law 
v2 Pꝛeſident of the Court is an Aſſignee of Land bound 
by a Pezſonal Covenant, and the Court will not make 
new Pyefidents, Refp 

(Ip. 


—_— cy oy Wow. 
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Reſp. The ſtrength of this Objeckion lyeth in this, 
viz. That the 1 is not to ſettle any Lands in 
particular, as Black Acre, but generally any Lands in 
gate Cornwall, 4c. Oo as it is true, no Lands 
of Henry were tyed by this Agreement, and therefoze 
_ 5 any of them be bound in the Þands of his De- 


Examine why is Henry and his Deviſee bound, in 
Caſe the Agreement had been of Lands in particular, 
and Richard Deviſee of them. Jt is clear, Richard 
ſhould have been bound in that Caſe, and ſo (ould a Pur; 
chaſer of them if he had Notice; yet in that Caſe the 
Land is not bound by the particular Covenant, no moze 
than if it were general, elſe every Alien tho? fo2 a valu- 
— — 2 and without Notice, ſhould be bound 

t ate not. 


Do that the particular Covenant doth bind the Cove- 
nantoz in Conſcience, and the Covenant general doth 
bind him as well and as much, | 
Chis Caſe is now reduced to that plight, that Henry 
who made this general Covenant had no means poſſibly 
to perfozm the general at the time when he made the De- 
viſe of the Lands now in Queſtion, but out of theſe 
Lands, foz he had no Perſonal Eſtate, either to ſatisfie 
in Boney, 02 to pzocure 02 purchaſe other Lands of the 
value. pe makes bis Cill, he is on his Death-bed, ſhall 
the Court imagine that he being obliged on ſo great 
Conſideration of 3000 l. received by him in Boneys, 
and Security foz the reſt, and having no other means 
poſſible but by thoſe Lands to perfoym his Covenant, and 
that to his ite whom he had lately marryed; and never 
offended him, to give his Lands to a B2other's Don, 
and teak his Bond and Conſcience, and ruin and beggar 
ſuch a Cite ? | 
J ſay, that being be had no other means but by theſe 
Lands to perfozm his Covenant, the Court ſhall do 
what in Conſcience he ought to have done, and lay Hands 
— I Lands, ſeeing that there is left no other pof- 
ty. iis 
pad Henry Hele been alive, he ſhould be decreed in 
ſuch Circumſtance to ſettle thefe Lands, viz. 300 l. per 
Annum out of them; as the Court it he had been bought to 
à hearing, would not hade given him time to * — 
3 3 a 3 
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Lands, ſo the Court at leaſt would lay hold on theſe, 1 if 
in conventent Time 0? during Life he did not, which 
differs a Devilce from the heir; had he lekt them to Rich. 
ard who was his Heir he had been bound, he leaves them 
by his Will to him, it is the ſame in effet. 


Object. The Common Law binds not the Dewllee, ö 
and it is a bꝛeach of Law to bind the Alienee, and there 
is no Preſivent, it will be a new one. 


Reſp. Is it not againſt Law, oz to lay better, 1 it not 


| more than the Common Law can do, to decree it, if the 


Agreement were fo? particular Lands? And pet at this 
day there would be no ſcruple in that Caſe 2 The Object 
on of the Law is as ſtrong in the one Caſe as the other; 
in both the ſame. | 


4 & 5 M. There the Covenant was by Indentute to 
ſettle divers Lands (per noſme :) Jt is there reſolved, 
not only that the Eſtate was not ſettled in Law, but 
alſo Cui nul Subpœna voile giſer pur luy come put Ceſtuy 
qu e uſe de compeller Eſtate d' eſtre execute quia party ad 

lection al Common Ley per action de Covenant, In that 
and this Caſe. 


Obſerv. 1. No diflerence where the Covenant ig by 
Name and where generally at the Common-Law. 

2. That ſurely 4 M. there was noP2eſtvent then where 
the Agreement was per noſme. 

3. That yet it is indubitable at this day to decree of 
particular. 

4. That therefoze when 'twas firſt done after 5 Mary, 
the Court did not fozbear to decree, tho“ no Peu dent. 

5. Nay, — Court hath gone further ta the Þetr 
than to the Aſſignee, tho” a purchaſoz on valuable Condi 
deration if he had Notice, and it is no defence koz him 
to ſay that the Covenant had Elefton to ne by Cove- 
nant at Common Law, 


Tt is harder on the Platntiff, foz ſhe hath no Remedy: 


Indeed che may ſue but to no purpoſe, foz Richard the De- 


viſce and Executoz tells us and pour Loꝛdſhip by bis 
Anlwer, viz. that he hath no Aſſets, 


Ths 
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The Common Law relieves not particular Caſes a- Common 


gainſt the general Rule, but in Chancery every partt- 
cular Caſe ſtands on its own particular Circumſtances 3 
and tho' in general the Law will not relieve, yet Equity 
— ſo as the Example introduce not a general Mil⸗ 
chlek. + | 

bere is a Cauſe of as great Equity, of as good Con- 
ſideration (Marriage and Poztions) as can be, as ſin- 
gular in Circumſtance, where the whole Eſtate the De- 
kendant hath comes ta him by meer Liberality. 1. The 


Liberality of him who was not pro arbitrio to make the 
Jointure, but ex juſtitiæ merito, 


This Caſe is not like to be a P2eſident, 


Company of Stationers, 29 April. Ante. 


* E King granted the ſole Pzinting of Englich 
Bibles and Statute-Books to the Plaintiff 2 
The Defendant traded with certain Dutchmen, who 
punted manp thouſands of them in Holland, and the 
ſame were now in the Cuſtom-houſe 3 and fozmerlp on 
a Bll exhibited in Chancery, the Plaintiff had an Jn- 
junckton againſt the Defendant not to $mpo2t oz vend 
the ſame Bos, in regard it was not only a breach of 
the King's Pꝛerogative, but of great and publick conſe- 
quence for Strangers to p2zint and vend in England our 
Statutes and Laws, if ſafely done. And now J moved 
fo: Explanation of the Oꝛder, &c. and Jnjunfion ; fo 
the Defendant had acknowledged Judgment, 02 Judg- 
ments were obtained againſt him, and alſo a Commiſſi- 
on of Bankrupt was pꝛolecuting, and there was pzetence 
that thoſe who came in by ſuch. Judgment oz Commſſi- 
on, ſhould not be bound by the Injunckion. 

The Lo2d Chancellor declared they ſhould be bound; 


and further ozvered, that in regard divers of the Books 


were in the hands of the Cuſtomers, the Cuſfomers 
ſhould (uffer none of them to be removed thence : And 


that they firff acquaint the Court, and an Injunction 
granted accozdinglip. 


1 


Row 


Law relieves 
not againit a 
general Rule, 


but Chance- 


ty does. 


Injunction. 


Prerogative. 


Statute. 


Port 101 In 


Charitable 
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ree. 
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Row contra Tillier. 


1 


Þ E Father ſeiſed in Fee of Copphold Lands, cur. 
rendzed them by the hands of two Tenants, viz, 
1.5. and his own Bzother Tillier Father of the Defen- 
dant, and now dead, to the uſe of his Bzother Tiſſier 
and his Heirs, on condition that Tillier pald to Katha. 
rine, the only Child of the Survivo?, when ſhe comes to 
the age of Twenty one, 200 l. Pzovided if dis Daugh- 
ter died without Þeirs of her body, then Tillier the Bs. 
ther ſhould have the 200 l. The Father Survivoz died, 
leaving his Daughter an Infant not two years old. The 
Daughter at 185 years married the Plaintiff, and hay 
Iſſue George, and died when ſhe was 3o years and an halt. 
The Son died an Inkant; the Plaintiff, Þugband of 
Katherine, the Daughter, and Father of the Child, 
takes Adminiſfration to them both, and ſueth the Son 
and Þeſr of the Ceſtuy a que; the Surrender was made 
fo the 200 l. who inſiſts that the Boney is not due, be; 
cauſe the Daughter never came to Twenty one, accozding 
to the Condition. Paſch. 1683. the 2001. decreed to 
the Plaintiff, 


The Father gave his perſonal Eſtate of good value 
to his ſaid Bother, but nothing elfe of his own to his 
ſaid only Child, 


Harding contra Edge. 13 May. 


Decree was made by Commiſſioners on the Sta- 
tute of 43 Eliz: foz Charity, againſt Harding; who 
took Exception againſt it in Chancery, and then being ſet- 
ſed of Lands, conveyed them to raiſe Poztions fo? his 
Chitzen after the Commiſſioners Decree was confirm- 
ed in Chancery, the Conveyance was with power of Re- 
vocation t This ſhall not hinder Execution foz the Po⸗ 
ney decreed, but the Lands altened ſhall be ſequeſtred ko; 
the Money, and a Scire facias againſt Harding's Þetr ; 
ko; the Exceptant died after the Decree confirmed; the 
Cofiveyance was mean between the two Decrees. 


Brooks 
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Brooks contra Bradley. 01 1 1682. 


p E Bill was to babe a vileodery of Sold, and a 411 
great quantity of Goovs''Which the Dekendant an 
twk out of the Plain tits Ship; which Saus and Ship 
the Defendant tion ow the Sen- 
The Defendant lets turth, The Charter müde by the 
King to the African Company ot th ſole Crade in thoſe 
— on the Guinney-Coaſt, and uimpoweting them to 
ftiſe the Ships and Goods: of any that chould trade in 
thoſe Patts4 and jut ied under the patent what he did, 
and denten to make uny diſcovery. 
The Plaintiffs Touvnrel offering! to wave the Plea, 
and demutrtte: = „ 
Lom Chancellor. - Jf pou can help: pour ſelbes at Lam 
do ſo, but J will give no affiſtance to diſcover here in 
pyeſudice-of" i the King's Chatter. . 


Pamplin contra Green. 11 May 1683, 


pe Bill is agatnſt an goniinifraro! and other Dincibution; 

Perſons, to have Diſtrſbutton of Inteſtates ufiction 
Eſtate, accoding to the late Statute ; which Statute ! [ht 
the Defendant pleaded, and that- by that Starute the 
Oꝛdinarp is made the Judge to diſtribute, and fs 5 
pointed to take Security: And thorefoxe the Plaintiff 
ougbt to ſue there, and not here, 

The Lozd Chancellor over ruled the Plea, and oꝛder'd 
that the Dekendant's (ould Anſwer, 


Sir Charles Lee & Uxor, contra Sir John Boles, 
Adauuiſtrator to bis deceaſed Wife. 1682. 


p E Defendant had Uerdi# and Judgmetit againſt 

the now Plantiffs, who now after the Judgment 
courht to be relieved againſt the Judgment, and the Caſe 
on hearing was, viz. The ſald Str John Boles became a 
Duto? to the Plantiffs Daughter, who was inkozmed that 
bis Cate in Lands was 1700 l. per Annum, — 
rom 


A 
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from all Incumbzances, except 70001. fo a Daughter's 
Po2tion,to his Daughter by a fozmer noife,then ſick, The 
Mother the Lady Leo fnfozmed him that her Daughter's 
JIortion, left her by her Father deceaſed, was 2000 l. but 
ſhe would add 2000 l. moe, and ſo pay the ſald Boles 400al. 

and would give her Daughter a 1000 l. moze, and 60 l. per 
Annum foz two Pearg, it his Eſtate was ſuch; and Artt- 
cles were mutually executed, by which it was in the hean, 
and other places of the Articles, recited and exmeſſed that 
the Daughter's Pont ion was 40091. but there was a diſtinit. 
Article, that it no At were done oz ſuffered befo2e the firſt 
of November 1668. whereby the Heir Male of Sir John 
Boles by. tie Plaintiffs Daughter, might. be bindered 
from enjoying the Lands by the Articles agreed to be 
(cttled on them, then the Bother would pay to Sir Vin- 
cent Corbet and Robert Corbet, 10061. and 601: per 
Annum, koz tmo pears fo2 the ſole and pꝛoper ule of her 
Daughter, and Sir John Boles not to meddle with it: 
There were other Articles fox Jointure, &c. and Settle ⸗ 
ment on the Heirs Males; but the Lady finding that the 
Lands were incumbzed, would not ſiffer the Parrtage to 
p2oceed. Thercupon Boles and the young Daughter a- 
greed with the Mother to releaſe the 1000 |. and did make 
a full Releaſe and Diſcharge thereof, referring to the Ar- 
ticles touching the payment thereof: But this though in 
writiug, and ſubſcribed by Sir John Boles and the Daugh- 
ter, was not ſealed ; the Daughter was of full age; the 
Marriage was had, but the Lands were incumbzed, 20001: 
of the Potion being unpaid, a Suit was in Chancery; 
which by Mediation of the Court was compoſed,the 20001. 
patd, Lands of 1 200 l. per Annum lettled, and ſo all things 
quiet: But the (life being dead, Sir John Boles takes 
Adminiſtration, and ſues Sir Charles Lee and his Ladp 
fo2 the 1000], in an Aﬀion of Covenant, whereon the ſat 
Releaſe (not being under Seal) could not be pleaded; 
but the 10001. not being payable by the Articles unleſs the 
Land was free, ut ſupra ; and finding a Moztgage made 
by the Father ol Sir Joha Boles that incumbzed the Lands, 
and that Str John Bolcs always received the P2ofits there 
of, which gave occaſion to the Plaintiffs Þetr to believe 
thoſe Lands to be Sir John Boles's, and they by way of 

as. bar to the Covenant; that matter was pleaded, viz. that 
kt. thoſe Lands were incumbzed, and ſhewed how: But it be. 

ing inſiſted then that the lald Lands were not the — - 
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Sir John Boles in Law oz Equity, the Poztgage being 
unſatisfied, oz they were the Boztgagee's Lands in Law 
and Equity till he was paid, and lo the Article in gene- 
rality compzehended not thoſe Lands. 


The Uerdi# pat foz the then Plaintiff, and the Note 
was given in evidence to the Jury in mitigation of Da- 
mages: therekoze the Defendant inſiſted, that after Uer- 
dick and Judgment in an Aﬀton of Covenant, wherein 
damages are only recovered, the Suit is not to be al 
lowed in this Court. 


iſt. Foz the now Plaintiff it was pꝛeſſed, that this 
1000 l. was à voluntary Gift and Liberality of the Yo- 
ther, and giden and covenanted to be paid only on p2ece- 
dent condition, viz. i no Incumbzance (that might p2e- 
judice the peir Pale) were, but now the Lands appear» 
ed to be incumbzed. | | 

2dly, Though in irineſs of Law an Agreement to 
diſcharge a Duty created under Hand and Seal, is not 
god in Law; pet in natutal Juſtice it is all one as to the 
Conſcience of the Parties, where there is no F2aud oz 
P2atTice, noz Surpile in obtaint git, much moze when 
there fs a Confideration'ox juſt Reaſon fo2 it, as here 
there was, viz. conſenting to the pzoceeVing of the Par- 
tiage, which tas juſtly ſtopt by the Lady, being infozmed 
of the Incumbzance. And it is avjunged at Law that 
in conſideration the Father oz the Bother ſhall conſent 
to the Marriage of a Child, it is good to raiſe a Uſe 02 
Aﬀtoh on the Caſe, 

zdly. The reaſon why the Law requires a Seal and S0- 
lemnity is, that the thing be certi juris, and to pzevent 
ſurpziſe, of which here is no doubt. The Defendant 
confeſſeth the Fact, though he ſwears allo that he meant 


not to abide by it, oz; to that effet, ſo the Fraud lies on 


his ſide; he meant not to do in effet what he did in ſhew do. 

qthly. The Uerdiit was on a Miſtake, whereinto the 
Plaintiff was led by theDefendant, ko; he kept poſſeſſion, 
and received the Rent g, xc. which made the Plaintiff take 
him fo2 Owner of the Land; and the Plaintiff now, then 
Defendant, could at Law aſſign but one b2each, viz. one 
Jncumbzance, though there were many, and are now pꝛo⸗ 
ved; and tf any Inoumbzance were, he had no title to the 
1000]. and it'g no reaſon _ the ſtrineſs of the Law 


tying 


lay all. 
F'emeCovert, 
Mortgage. 
durchur ge. 


[omntreſs te— 
decent, C.. 
paying a 
thi! pare. 
Mortgage. 
Raron and 
Feme. 
Limitation. 
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tying the Plaintiſf to one bzeach, ſhould intitle the now 
Defendant to that to which now it appears he never hay 
title, becauſe there were moꝛe Incumbzances, ſo in truth 
he never had title. 5 


The Lozd Chancellor after long debate diſmig che 
Bill, pzincipally becauſe the Plaint(ff din not cane into 
the Court till after the Gerdick and Judgment ; And 
the Chancellor tak notice that the Settlement 
was moze benefictal than the Settlement pzopoynde 
the Articles; but that was ozdered after the Candit(o 
b2oken, viz. not diſcharging the Incumbzance Six pear 
after the time when, &c. | | 


Rauſon contra Sacheverel. 13 May. 


moans and his Wife leiten in Right of the Cite, 
by Fine and Deed mo2tgaged them koz 340 l. which 
was not paid at the dap, but 200 l. rt was paid after- 
ward, and then the Moztgageoz hay occaſion to bozrow, 
and did bozrow other Money of the ſame Moztgagee. 
The firſt Boney, viz. the payment of the 2001. wag in- 
dozſed on the Poztgage-Deed; the Wife in pꝛeſence of 
the HÞugband made account of what nag due on the firſt 
and ſecond Loan, foz both by Agreement were to be on 
Decurity of the Moztgage : The noike died, but no new 
Fine levyed on the ſecond Loan, *' | 


And therefoze it is objeted, that neither her no? the 
Þusband's conſent, ſhall bind her Heir, 


The Lozd Chancellor e contra: Foz the Woztgagee 
hath god Title in Law, and as much Equity ta theYo- 
ney as the Þcir hath to the Land, pour que, &c.' 


Brond contra Brond. 19 May. Y 


Homas Brond late husband of the Plaintiff, in con- 
ſideratton of 30001. ſettled, inter alia, Þouſes in 

Bread- ſtreet, in all of the value of 350 l. per Annum, to the 
uſe of himſelf fox life, Kemainder to the Plaintiff fo? life 
foz her Jointute, with Rematuder over, The Þouſes Ano 
1666, 


„„ T Fo. oo 


o 


1 _ * 
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1666. were burnt, and the Þusband being unable to te - 
build them, without bozrowing Ponep, perſwaded the 
Plaintiff to join with him in a Fine ſur conceſſit, foꝭ a long 
Term of years, to ſecure the Boney to be bozrowed; and 
agreed with the Plaintiff that it ſhould be no p2eſudice to 


her, but that ſhe ſhould redeem, paying the Intereſt of the 


Money bozrowed. 6001. was bozrowed of Alderman Jet- 
teries, and a Fine levyed to him ko 99 years by the Plain- 
tiff and her Pusband. ſefferies redemiſed the Tofts of the 
burnt Houſes to the Dugsband fo2 98 years, rendzing 361. 
per Annum, and to repay the 6001. at a time, &c. the Hou. 
ſes are rebuilt by the Þugband, who afterwards ſettled 
them and other his Lands on himſelf in tafl; to the Heirs 
Males of his Body, the Rematnder in tail to the Defen- 
dant his B2other, charged with Pozttons of 3000 l. to his 
Daughters, and dieth Anno 1674. and made the Defen- 
dant his Crecutoz, being his Bzother, his perfonal Eſtate 
but 1821. ſhozt of his vebts. The Deferfdant was bound 
foz him in Bonds to the value of 16001. and entred on the 
Pouſes, paid the. 1600 l. and tok up the Bonds, and alſo 
paid the Intereſt of the 600 l. bozrowed till 1681. and then 
the Plaintiff erhibited the Bill to redeem, fo2 that the 
Doules yteld 180 l. per Annum, and the Rents received by 
the Defendant were moze than the Money bozrowed, and 
her Jointure now left but 2001. per Annum, beſides the 
Houſes ; and pꝛays that ſhe may redeem, paying p20po2- 
— and holy over till that che be repald, with In- 
tereſt, 


E contra, Jt was alledged, and the truth was that ſhe 
never queſtion'd the matter in 13 years; during all which 
time the Defendant paid Intereſt, and paid the 1600 l. 
which was the B2other's debt, and the Þouſes redemi⸗ 
ſed, came to him as Executoz of his Bzother, and were 
Alets in his hands; fo that in Law the ſame was liable 
to pay debts,and in Equity he ought not to be liable to his 
B2other's debts ; and the Plaintiffs Title was but a — 
rol Agreement between Pusband and Mike, and the De- 
kendant never had notice of any ſuch Agreement till this 
Bill exhibited Anno 1681. 


The Plaintiffs Councel replied, Chat when ſhe joined 
in the Fine with her Þugband,the Equity of the Kevemp- 
tion did p2operly belong to her, and her Þusband could 
ndt diſcharge it by any 8 At oz Agreement be- 

2 yon 


Commiſſion 
e Exaimitice 
Contempt 
ſworn, viz, 
Pro cls (cr- 
vel. 


my Lozd Chancellor granted the Motion, ko it was not 


yond the Moꝛtgage money and Intereſt, unleſs it were 
fo2 valuabte Conſiderations to one who had no notice of 
her Title; but the Defendant is no Purchaſo!, but 
comes in only as Executoz, and paid no Money fo? the 
Leaſe : Therefoze prayed that ſhe might be admitted to 
tedeem from the oztgagee, that the P2ofits and Rents 
which the Defendant had received ultra the Intereſt 
. — be accounted ts her as belonging to ber fo2 her 
ointure. 


The Lozd Chancellor after much debate decreed, Chat 
ſhe ſhould have the Redemption, paying a third part of 
the Pzincfpal-money, but could have no P2ofits recetven 
by the Defendant, till the Bill exhibited 1681. which 
was the firſt time he had notice of the Agreement. And 
the Plaintiff was to pay the other two parts of the 

Ancipal, and the Executrir the Wife to be re-tmburſey 
n caſe ſhe died, i ſhe pald moze than the third part. The 
Moztgagee was Party to the Bill. 


Hammond contra Shelly, 


Þ E Defendant was decreed to pay the Plainti# 

400 l. and being examined fo2 Mon- payment, de- 
nied the Service of the Pꝛoceſs; and the Parties living 
in Plimouth, the Plammtiff hav a Commiſſion to p2ove 
the Contempt, and p2oved tit poſittvely by one Witneſs. 
The Dekendant pꝛaped a Commiſſion to examine touch- 
ing the Contempt, alledging to the Court that the truth 
was, That the Defendant was never ſerved, dut ſick in 
her Bed at the time when the Service was pꝛetended to 
be made; and that her Siſter going to the Do when he 
that ſerved the Pꝛoceſs knocked, he ſerved her {\ſtead of 
the Defendant. | 


The Plaintiff mach oppoſed this CommiſMon, but 


known whether it was ſerved, but whether it was mil- 
ſerved; and ſald it was no reaſon ſhe ſhould loſe her li 
berty upon a Piſtake of ſerving Pꝛoceſs. | 


Paget 
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Paget contra Paget, Vc. 


omas Lo2d Paget deceaſed, hading ſeveral Sons, 
whereof the Plaintiff was one, he by good afſu- 
rance appointed inter alia, '12000 |. to be fo? Potions 
of the yotinger Sons, the Plaintiffs Pꝛopoztion there- 
of came ta 20001. 0} thereabout ; but ht became indebt- 
ed and had ſpent 400 l. which he deſired one of the Deg: / 
fendants, the now Lo Paget, ta pay him out of his 
Poztion, which was in the Defendants hands, and to 
relieve hum he was contenten to do, ſo ads out of the 
reſt P2oviſſton” might be made fox his Mite and Chil- 
men, to be lafd out in Lands; tog it was feared that he 
might waſte the reit: And Articles were entered into ac- 
towingly that the ret Qould be ſo latin out; but the 
intiff being further indedted, he ſues to have ſome 
ther Propeztion; fo he might better pꝛoulde foi 
himſelf and Family it he might be ſuppliev with 500 1, 
to buy an Office, and 100 l. to pay his Debts. SY 
The Lozd Paget ſubmitted ta the Judgment of the 
Court, and was willing to pay the Yoney into Court, 
0? as the Court ſhould der. 


The 10 Chancellor propotindey often to the Defen- Cluncery. 
dants Councel, what Sum would be pat. — 
Chey ſaid they might not conſent : Che Articles were Cn . 
that it muſt be laid out in Land; and the tte was con- LE 
cerned, and no party to the Bill. The Mike happened 
to be in Court, and ſaſd ſhe deſired the Money might 
laid out as her d had pꝛapen; and being examſn- 
ed by the Loyd Chancellor, anfiwvered actomdingi. 


Whereupon the Lo Chancellor decreed that 600 l. 
ſhould be paſd, vir. 100 |. to pay debts, and 500 l. ta be 
laid out to yay but not to be paid to the Plain. 
tiff hümtelk, but oz an Office; and in the mean time the 
Lozd Paget fo pay the Jntereft, fo2 he viz: offer to pay 
the whole into Court, 02 keep it at Intereſt, And it was 
further ozdered that the Plaintiff ſhould p2ocure the 
Dffice within Months. 


ware, It the Office be bought, zun the busband de | 
Mildmay 


o 


quid. 


10 6 
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Mildmay contra Mildmay, Oc. 


Conveyance D E Plaintiff, Wife to the Defendant, and Cow. 
In erult by . ard her Truſtee, ſue to have perfozmance of an 
"1" Agreement made under Þand and Seal; by which the 
Baron a,; Defendant granted to Coward, whoſe Executoz the 
Fee. laintiff Coward is, all his Rents of bis Panoz of 
—— ſt. Camel in the County of Somerſet, Habendum fc; 
elne. pears, it the WMite lived (o long, koz the ſole uſe of the 
weile; and if the Rents fatled by the death of Tenants, 
whereby the Lands might decay, he would continue pay: 
ment, and enfozced her demand, becauſe the Eccleſiaſtt- 
cal Court had given her Alimony, but leſs than they 
would have otherwiſe given her in reſpet of this Gant; 
and fo2 further Equity, that the Defendant had bought 
in ſome of the Tenants Eſtates, whereby the Rente 
could not be recovered at Law, 


} The Objettions were: 


ö 8 iſt. That the Gzant was after Marriage, and volun- 
tary; fo2 her Poꝛtion being 1 2001. ſhe had on Marriage 
a Joſnture of 100 l. per Annum ſettled; and the Gzant 
in queſtion was made two years after, and the Rent 
was duly pald til ſhe undutifully eloped from him, as 

he depoſes in his Anſwer, 


 2dly. Che Caſe of it ſelf is not a Caſe foz this Court 
to favour; and to decree fo2 the Wike againſt the Pus⸗ 
band, is to give her power over her Pusband, oz his 
Eſtate, by a voluntary Agreement of the Þugband. 


The Lom Chancellor decreed that the Plaintiff ſhall 
not be barred to ſue in her Truſtee's name: And that 
the Surrender oz Diſcharge of the Rent by the Þus- 
band, (hall nos be made uſe of 


| White 
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———— — — as 


White centra Small. 


Ecree that. Conveyances made to the Defcnvant Cotvey 
by * " Marchant of an Equity of Revemp? eoluntary 
tion, be fet af 2 Bill being grounded on weak. — by A 
neſs and 2 Elizabeth, the Plaintitts Cotiftn. re 
german, and peir to Elizabeth; 2 efendant Couſin- natick, 4. 
german, in t N degree. 


dot unacy; but voided. 
de was wed Andekſtanding, wg 457 read, and 


taught a Child to read: Two days after the Deed, ſhe 
ſaid ſhe had made it to the end the Defendant ſhould 
have the Land; yet becauſe the koꝛmer Communication 
of ſuch Gzant 'was bekeze, and no canſideratſon in the 
Deen, but Fraud. — to be prepared and obfruded on Eli- 
aaberh. It was ſet aſive by the Loꝛd Chancellor. 


— 


D E 


Term Sanct. Trin. 
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|! Domina Dacres contra Chall. Chute, 1 5 June 1682. 
| ointure OC Chute, Gzandfather to the Defendant, and 


-- pan Þusband to the Plaintiff, by Deed covenanten 
to ſettle on the Plaintiff a Jointure of 5001. 
per Annum, o; leave her 5000 l. pe failed to 

make the Jointure, and died: The Plaintiff obtained 
fozmerly a Decree foz the 50001. with damages, againſt 
| Chall. Chute, Father of the Defendant, who dying, tbe 

Bill was revived againſt the Defendant as Þetr to his 

Father and Gzandfather, and againſ> Mr, Barker and 

Mr. Leonard, his Cincles and Guardians. There was 

ſo far pzoceedings againſt Chall. Chute the Father, that a 

©equeſtration of the Vine and other Lands was ozder- 

ed, and Owen and three other Sequeſtratozs were na- 
med. The Cauſe coming to be heard againſt the De- 
kendants, the Bill being koz the 50001. damages: 

The Councel fo2 Chall. Chute then Defenvdant,infozmed 
the Court that there were many debts on the Eſtate 3 and 
two younger Sons and a Daughter of the Defendant's 
Father, that had no maintenance, a Statute of 3000 l. 
to the Lady Angleſey, acknowledged by the Defendant's 
Father fo2 payment of 400 l. per Annum, to the Lady An- 

leſey fo? her life; and if the Lady Angleſey ſhould lay 
old on the perſonal Eſtate, the Family would be rufned, 

the younger Childzen unpzovided foz, the debts 2 

Co 
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dle, and therefaze the Defenbant's Councel pzopounded 
fo remedy that the Plaintiff the Lady Dacres ſhould not 


[ay on the Sequeſtration on the whole Lands, but ſuffer, 


the Lady Angleſey to enjoy part ; foz though herDtatute 
bound the Defendant, (being acknowledged by him) pet 
t was ſubſequent to the Plaintiffs demand, grounded on 
the Gzandfather's Covenant, and ſome other things, and 
p20pounded that 40 l. aptece might be paid fo2 the young 
Childzen ; and after vebts patd, and theſe things done, 
the Defendant ſhould have the Surplus, Pr. Baker and 
Leonard, the Guardians of the Defenvant,and the Phgin- 
tiff not oppoſing, it is ſo decreed, and Pr. Owen [which 
was part of the PzopoſaH) to recetve and diſpoſe of all, 
and 20 l. per Annum Salary to be allowed to him, and ac- 
cozdingly the Court decreed it. The Childzens Mainte⸗ 
nance was raiſed and diſpoſed of by Owen, as well as the 
other Matters and Payments to the Plaintiff, towards 
her Satisfatton of her 50001. with damages: Owen to 
take Admintitration of the perſonal Eſtate, aud apply 
the ſame to the other debts, which he Did: And the 
Matntenances of the three young Childzen, amounting 
to 120 l. per Annum, was by Owen patd, ſome part to the 
Childzens own hands, and the reſt to the Plaintiff, faz 
them, who educated them therewith, paid foz "their 
Schooling, Cloathing, Ne. and bzougbt them up vexp 
well; and Owen accounted ſtill ta Mr, Barker ok thoſe 
and the other payments. Mr. Barker ſubſcribed and al- 
lowed the Accounts, and ſo Matters cantinued and were 
tranſaited foz many years, viz. about twelve years. ... . 
And then Chal!. Chute the Nr the 
Lows in Parliament againſt the Derree ; and among 
other points, fnſiſted- that he | ought not Ran een 
charged with the Maintenance of 40]. pet Aonum, to his 
younger B2others and-Siſters, And as to that point 
the Loꝛds in Parliament avſjudged, that the. Clauſe in 
the (aid Decree touching the Maintenante of the young 
Childzen, be reverſed and annulled; iater alis, thep con. 
firm the firſt Decree made Ar; 
damages. They oder, &c. that the Plaintiff account 
koz what bath been received by her. $34 881 
Afterwards the Plainttff erhibits this Bill, koz that 
Chall. Chute the Father had made a Will, which was in 
Yr. Barker's hand and concealed; wherein he made Bar- 
ker and Leonard the — Guardians to all his Bey 
zen, 


d eo with 


4 


«4x [= 
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dzen, and his Erecutozs ; and as che alledged, he hay 
provided fo: Maintenance foz the younger Childzen 
thereby, and therefoze ſhe ought not to be charged with 
the Mafntenances; foz the Defendant pzetended that 
the Montes received by her from Owen out of his El. 


tate, ought to be charged on her account, and to ſink 
her pzincipal debt, with pꝛopoztionable damages from 
time to time: And on this depended the Reſolutſon of 
an Exception to the Baſter's Repozt, who tated the Ac. 
count as to this matter, eſpectally touching that point, 

Now the Mill was read as befoze, but tho' the An. 
cles were made thereby Guardſans and Executozs, no. 
thing could be thence enfozc'd to the point of the Bain, 
tenances. 


The point debated befoze the Lozd Chancellor was, 
Whether the Platntiffſhould be charged with the Money 
received by her from Owen koz the Chtldzens Mainte⸗ 
nance, amounting to 1200 l. which with Intereſt came 
ro 20001..07 thereabouts ? | 


The Defendant's Councel now fnſiffed that ſhe ſhould ; 

iſt. Foz ſhe was their Gzanvmother, (which was true, 
koz Chall. Chute their Father married her Daughter 
their Mother) and thetefoze ſhe by Law cught to have 
maintained them. 

2dly. It was her Agent that received the Montes, and 
pald the ſame to her. 

zdly. The Lozds Ozder is erpzeſs, that ſhe is to ac- 
count foz what ſhe received; but this Baintenance-monep 
was received by her. 


The Plaintiffs Councel anſwered ; 
rſt. She is not dound to maintain her Szandchildzen 
moze than the Dekendant is to maintain his Bzothers, 

and no Law binds her to it. | 
adly. Owen is not her Agent, but the Agent of the 
Court, and of the Crevſtozs, and of the Plaintiff : pe 
is appointed Receiver foz all Perſons, and that by the 
Court, and this done at the P2opoſal of the Defendant 
fo2 his benefit, and to pzeſerve him and his Family; fo: 
the Plaintiff ſuffered pꝛeſudice by ft, viz. delay in pay- 
ment of her Foo l. foz Satisfaction whereof ſhe had a 
Sequeſtration. And, ay 
3 . 


— — 
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|  zdly- The Omer of the oda, that ſhe ſhould account 

E tor "what ſhe received, muſt A intended gf ſo much as <e 

received to bet own ule, but not of what was pald to beo 
( only fo2 the Childen. | 


Owen received fo2 the Childzen, and paſd it all fo2 them; 
and much into their own hanvs,and it is not moze juſt to 
charge the _ — Owen A —_— the _— — 
Employment of t oney virtue af, and in obept- 
ence to a Dectee of the Court while it had n fozte, which 


af is e e 175 dit; 


Decre mo Oven could u avoid 7M 

tt 40 50 nes an muſt 1 nd ik 

the mg = in this, they ought to ſake e rect h 

who recgived. the benefit of on Erroz, viz. kithet 
younger Ch th who enjoyen it, i we Ga 
whoſe Cauncei moved it, and pꝛacuxed it taz the ye 


| 
9 
U 
| 
I 
1 
| 


oun 


of the Defendant, and bis Uncle and Guar 
—ᷓ N to the 17 05 and were 7 Biel and go N- 


ed to the Decree ww as the Plaintiffs, viz. Thi 
it, 1 z it cannot be 


na 1 thep did not opp 
cohiceived that the Infant Childzen made the Phopolition 
to the Court, but rather Barker and Uardiaus; 
and ik it had deen koz the diſadvantage of the Defendant. 

to whom they were Guardians, their duty wag to have 
oppoled it: And when an erroneous Decree is made in 
behalt at any one, and an Agent appointed to auger 
it foz ſuch Peron, and t be done, when ſuch ecree 
comes to be reverſt, Reſtitution muſt be from that Perſon 
or NI OT 10 Decree mos and not frox the A+ 


: 


The Lozd Chilkcettor in the debate reeitien verp inclina- 
ble to relieve the Lady; - foz be declared that the Lady as 
Gzandmother was not bound to maintain the Szandchil⸗ 

- dzen, but as Juſtice ſhould oder, &c. frequently pzeſt the 
Defendant whether he would not at leaf do thing 
ko; his Bzothers, & c. Declared at laſt he ſaw no Cquity 
no2 G20und to charge the Lady, &. and the Decree while 
unreverſf, was to be obepen: And as this Caſe was cir- 
cumſtanced, the Court when a Family is to be pzeſerved, 
younger Childzen kept from being ſtarved and undone, 
and care taken by conſent of the Perſons and Friends in 
it, and an Eſtate able to * t, if this ſhould be — 


— — — — —— 
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All ſuch Cares and P2ovivence of the Court would be 
| loſt, and thoſe already made, reverſt, which would be 
1 ihconvenſent 2 But he ſaid J am to obey the Oer which 

— 28 me; and ſo as to this part relieved not the Plain. 
tiff, 


| 
| 
| 
| 


Dyer contra Dyer. 17 June 1682, 


Porchaſer. pe Defendant's Father granted to J. D. a Rent. 
— 1 V8 charge of 1001, out of certain Lands mentioned 
who h“ in the Bill under power of Revocation. The Plaintiff 
Title. treated with J. D. to purchaſe the Agent, which the De. 
| _— kendant foz Twelve years Gong ald to J. D. The 
| Hibs conta Mlaintitk infozmed the Defendant that he was in treaty 
1 Norton, to purchaſe the Rent, and enquired of the Dekendant 
whether ſuch G2zant was made, and whether it had been 
ſo paid, and whether it were revoked oz not, and the Bill 
chargeth it ſo: And that the Defendant confefſeth the 
Gant and Pagment and that it was not revoked to his 
knowledge. Theteupon the Plaintiff purchaſed the An- 
nuity foz 20001. All this the Defendant in his Anſwer 
confeſſed : But whereas the Plaintiff in his Bill char- 
| | ged alſo that the Defendant p2zomiſed payment, he den 
| eth any pzomiſe. The Cauſe was bzought_to hearing on 
11 Bill and Anſwer. 7 
| And Pr. Solicitor, the Plaintiffs Councel, peſt fot a 
| 
| 


Decree. | 
The Attorney General moved that the Cauſe might be 
1 put off till a Croſs Cauſe might be bzought in, which 
| would be ready, & c. Which Cauſe was to diſcoder Set- 
1 | tlements made by the Gzandfather on Marriage, by which 
the Defendant's Father could not make ſuch Sant: 
1 CUhich Settlements were concealed, and kept from the 
| Pr. Solicitor. Be pour Title what it will, it will not 
|} hurt the Plaintiff, who acquainted you with his intent 
Il} to purchaſe, and you confeſs payment, &c. ſo you have 
1 thereby encouraged and dzawon us into the Purchaſe, and 


we have paid fully fo? it. 
I erase ok Attorney. General. e told you nothing but the truth, 
1 „ins lire and were ignozant then of our own Title z our Jgnozance 


| ſhall "ot pre- Muſt not pꝛejudice us; it we had miſinkozmed you, 0} 
I}! view having a Title and knowing it, concealed it, that might 
alter the Caſe, Low 


* 
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Low Chancellor. J nozance of his Title differs the 85 
Caſe, thetefoze put off the Heating, &c. 


Booth contra Booth. 


DE Uncle by Leaſe and Releaſe ſettlen the Lande Forteiture: 
in queffion'ro the uſe of himſelf fo life, Remain» Notice. | 
der to Humphrey the Plaintiff, Rematnder to his Sons, * 

firſt, ſecond, third, and fourth in tall; the Remainder difference. 
to the Defendant for Life, Remainder to his firſt, ſecond, 
&c. Sons, with power of Revocation, and a Proviſo if 
Humphrey marry without conſent of the Uincle during 
his lifs, and after his death, of A. B. &c. then the Uſes 
limited to Humphrey and his Sons to ceaſe, and then to 
the uſe of the Defendant, Pe married without conſent, 

bing no notice of the Conveyance oz Proviſo: But his 

ncle (who knew not of the Marriage) entertained him 
kindly, and gave Legacies to him by his Will, and died. 
The Defendant diſturbs che Plaintiff becauſe of the 
Forfeiture, and diſmiſt to Law. | 

But the Chancellor agb d if it were a Limitation of a 


Truft, 0 of an Uſe? y 
Reſp: Uſe, Chancellor, Chen it is at Law. 


Anonymus, 3 July. 


by thee Witneſſes, who at ſeveral times ſubſcri« fy, te 

d their Names at the requeſt of the Teftatoz, but were «©. a &... 
not pꝛeſent at once together, is a god Mill within the ra! 2 

00d. 1 


Statute. — 


Car. 2 


B. a Decree in Chancery a Will of Lands atteſted Will arteſſed 


Anonymus. The ſame Day. 


Pan deviſed his Debts to be pald out of his real Debts devi 
and perſonal Eſtate; the Erecutoz paid moze than * de p 
his perſonal Eſtate, he ſhall be reimburſed out of the Pe and ce. 
real Eſtate. ſonal Eſtate. 


Herring 


* 


* — EE 


2 


. 


Herring contra Walround. The ſame Day. 
8 Ering, Anno 1681, was delivered of two Female 
ſhown for Chtildzen, thep were baptized the names or A- 


Money, Miſs quila and Priſcilla: The Birth was Monſtrous, fo; they 
vemexn9- had two Heads, four Arms, four Legs, and but one Bell 
where their two Bodies were conjoined, The Birth was 
nt Ubremers in the County of Somerſet : Bany People 
came dally ta ſee them, and gave Money to the Parents; 
the Father was a po Cottage Cenant to Pr. Wal- 
round, a Juſtice oł the Peace, who, and the Father en. 
tred into Articles that Walrouad should have the cuſtody 
of the Childzen, and the benefit that was to de made by 
ſhowing of them; but was to_pay the Plaintiff One 
eigth part of that benefit, and to maintain the Plaintif 
l Bonds his Mitte and Ch(ldzen (tog be had other Childzen) fo 
mutually to long as Aquila and Priſcilla {ived, The Bill complains 
perform At that the Articles were gotten from the Plaintiff by Cur- 
p2(3e, being prepared, &c. but the.contrary was p2oven : 
The Chtldzen lived but a month, and then after the 
Bill being erhibited to be relieved againſt the Bond and 
Articles, and an Account of the Ponies recetved by the 
Defendant fo2 ſhowing the Childzen, which the Deken. 
dant had imbalmed, and cauſed to be tj kept. 
The Chancellor much diſſfked the Plaintiffs doings, 
Decreed the Defendant to bury the Chfldzen within a 
week, and to account foz what he oz big Agents had re- 
ceived, and full Coſts of the whole Sult to the Plain- 
tiff; who / her Pusband the Plaintiff betng dean) did 
revive the Bill. ; | 


Collett contra Collett, T he ſame Day. 


Illiam Fox Gent. having Iſſue three Daughters 

| Mary Goodwin TUdow, Elizabeth late wife of 
gamuel Collett, und Martha late Wife of Cornelius Col- 
tert, by his (aſt-WI(ll dated the 27th of September 1679. 

among other things, deviſeth as followeth. - 


And 
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And as to the Reſidue and Over plus of his perſonal 
- Eſtate, concludes his ill in theſe ndo2ds : 

I will that after my Debts which I ſhall owe at the time 
of my deceaſe, and my Funeral Expences, and the Probate 
of this my Will be diſcharged and paid; then I do give all 
the reſt of my perſonal Eſtate unbequeathed, to purchaſe 
an Eſtate near of as good value as the ſame perſonal Eſtate 
ſhall amount unto, within one Year next after my Deceaſe: 


—_ 


Reſid num 
be laid ov 
in Purchaſes, 


Cc. 


Which ſaid Eſtate ſo to be purchaſed, I will, ſhall be ſer- 


tled and aſſured unto, and upon my ſaid three Daughters, 
Pay, Elizabeth and Martha, and the Heirs of their re- 
pective Bodies lawfully begotten, for ever; or otherwiſe 
my ſaid Daughter Mary, and the Husbands of my ſaid 
two other ＋ Elizabeth and Martha, ſhall for 
ſuch Monies gs they ſhall receive of my ſaid Executors, for 
the Overplus of my perſonal Eſtate, to enter into one or 
more Bonds, of the double Sum of * Money as each part 
ſhall amount unto, the ſame being to be divided into three 
Parts, unto my ſaid Executors within Eighteen' Months 
next after my Deceaſe, to ſettle and aſſure ſuch Part or 
Sum of Monies as each of them ſhall receive; and by this 
my Will for the Overplus of my perſonal Eſtate, unto and 
upon the Child and Children of my ſaid three Daughters, 
Pary, Elizabeth and Martha, part and part alike. 


Martha the Mite of Cornelius Collett died about half 
a Pear after the Teftato2 her Father, leaving Jſſue a 
Daughter, which Daughter died about four Months 
after the Pother: The other two Siſters, viz. Mary 
and Elizabeth ſurviving, Cornelius Collett took Letters 
of Adminiſtration as well of the ſald Martha his TWife, 
as to his ſaid Daughter. « 

No Land oz Eſtate was purchaſed with the 400 l. oz 
the Overplus of the perſonal Eſtate given to Martha. 

The Queſtion was, Whether the Platntiff who was 
Adminiſtratoz both to his nOſfe and Child, was intituled 
bs the third, oz any part of the Reſidue of Mary's El- 
ate 7 ' : 

The Lo2d Chancellor diſmiſt the Bill, and declared he 
bad no part therein, not in Right of his TCiſe, becauſe 
the died; and by the firſt part of the Clauſe it was to be 
laid out in Land, to be ſettled on the three Daughters, 
and the Þeirs of their thꝛee Bodies: And by the ſecond 
Clauſe Mary and the Þusbands of Elizabeth and Martha, 
are to ſecure what they receive, &c. pro ut. 


Nota, 


+ 
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5 Nota, In the laſt Caſe it was moved, that it Land hay 
been purchaſed and ſettled to the Wite in tail, the Plain. 


tiff ſhould have been Tenant by the Courteſy, and there- 
fote ſhould have recompence ; {ed non allocatur. 
* | 


Clayton contra Duke of Newcaſtle. July 1682, 


The Fieir pve Earl of Newcaſtle purchaſed Clipſton in t 
Komen County of Nottingham, to him and to Sir Charles 
Ancefior, vendiſh in Fee, in truſt foz himſelf and dis Þeirs; 
and receives the reſt of his Manos and Lands by Recovertes and 
Me. Deeds, he ſettled in Cruſtees foz himſelf foz life, and to 
the Heir iv NOars falling out, he went beyond Sea, in which time, 
geereed to vi. of his abode there, the Lom Mansfield his Deir ap. 
„ parent, and Henry his Son, and now Dune afted on the 
Earl's behalf, told Clipfton to Wakefield in Fee foz a full 
conſideration, in truſt fo; William Clayton: Convey. 
ance was made by the Lozyv Mansfield and Henry his 
Son, now Duke, and by Rolleſton, who was then the 
ſurviving Truftee in the great Settlement afozeſatd, 
but was not eſtated in Clipſtan, fog that was not com- 
pied in that Settlement; but the legal Eſtate was in 
the Earl and Str Charles Cavendiſh, and the Purchaſe- 
money was duly pald to the Uendozs, and part by 
em koz a Daughter's Poztton. . * 
Wakefield and William Clayton, foz whom J. S. was 
Truſtee,, on Treaty of a Marriage to be had, and Poz- 
tion, covenants to ſettle Clipſton, inter alia, on the 
Plaintiff himſelf, with Remainder, &c. to the fir}, ſe⸗ 
cond, &c. Sons in tail, &c. and a Settkement (tiel quel) 
made accozdingip, and Poſſeſſion -accozdingly, enjoyed 
till 1660. when the Earl returned into England, and en. 
tred on the Eſkate, and divers Suits ariſe between the 
Earl and Clayton; they both die, the Lozd Mansfield 
dieth, the now Duke pelt to them both being in poſſefſt- 
on: Clayton, Mike of William, ſueth to be relteved fo} 
Clipſton, being made to her in Jointure, but oppoſed by 
the now Duke, on two grounds. 25 | 


* 


” 
1ſt, 
4 * 


— — — — — 
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iſt. By certain Articles made between the Ear! and 
Clayton, whereby Clayton was to convey Clipſton, &c. 
inter alia, to the Earl; but as to them the Court in a 
Cauſe lately heard between the now Duke, then Plain- 
tiff, &c. to have the Articles performed, and 6000 J. pald 
accozding to thoſe Articles; had ſet them aſide, becauſe 


they were waved, and new Agreements made, and other 


Reaſons, and the Duke's Bill viſmiſt; 

2dly. Becauſe the Perſons who contraited with, and 
conveyed to Wakeßeld, had no Eſtate in them, no2 were 
truſted by the Earl to ſell; but the Eſtate in Fee of Clip- 
fton was in the Earl himſelf, and Sir Charles Cavendi 
in Truſt, foz the Earl; and Sir Charles Cavendiſh died, 
and the Earl ſurviving, the whole legal Eſtate did veſt in 
the Earl, and is come by deſcent to the now Dune as 
peir to the Lozd Mansfield; and the Earl and he had the 
legal Eſtate in Law, and Equity alſo; whereas Mrs. 
Clayton the Plaintiff had only Equity with her, (ik ſo 
much.) And then where Law and Equity is, it will 
pꝛevaſl againſt Equity without Law. 


And the Defendants deny that the Earl ever gave any 
Authozity foz the ſale of Clipſton, oz knew of the ſale, oz 
imployment ot that Boney; but that during his Exile, 
he was maintained by his Bother, and that the Earl 
by his Entry was eſtated in his firſt right, and no way 
bound by what was done of others. 

E contra, That the now Duke having taken upon him 
to convey, and conveyed the Lands by Jndenture under 
dis Hand and Seal, as alſo the Lo Mansfield din; any 
receiving the Purchaſe-money, and employed it fo2 the 
benefit of the Family, and having now no Title, but as 
peir now that he is come to be Owner of the Lands he 
ſold, he ſhall be bound to make good the Sale, and ac- 
cowdingly the Lozd Chancellor decreed it. | 

In the hearing of the Cauſe, offer was made to read 
Pꝛoofs, to ſuppozt the Articles, becauſe there was no de⸗ 
cree in the other Cauſe, but only a vdiſmiſſion ; but the 
Low Chancellor did not admit it. 


Q Bullock 


5 
; 
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Bullock contra Knight. 14 July. 


The Caſe was. 


3 7 Illiam Bullock being poſſeſt of a Leaſe fo2 a thou- 
nailed, ſand Years, of the Lands in queſtion, in conſive- 
Twit 4. ration of a Marriage to be had between Heory Bullock, 
(.» 4th bis cldeſt Son, and Bridger, Daughter of Dir John 
% lone » Knight, granted the ſame Term to Sir John Knight, &c. 
Wu oni. fit truſt, that William Bullock ſhould receive the P2ofits 
7 * de £11 the Marriage, and after the Marriage to permit 
am, tis Henry Bullock the Son, and his Aſſigns, to hold the 
vood, P2emiſſes, and receive the Profits ſo long of the ſaid 
Term as he ſhould live, and no longer; and after bis 
1 Deceaſe and Marriage, ſhould permit the (aſd Bridget 
| and her Aſſigns, to hold and enjoy the Pꝛemiſſes, and 
receive the Pofits ſo long of the (ſaty Term as ſhe 


Qould live, and no longer; and after the ſald Marriage, 
and Deceaſe of the Survivor the ſaty Henry and Brid- 

| get, ſhould permit the Pꝛemiſſes to be enjoyed as fol- 

| loweth, but not otherwiſe, oz in any other manner: viz. 
By the Tlſues of the Bodies of the ſald Henry and 

| Bridger, between them to be begotten, fo2 and during ſo 
1 | long time of the (aid Term as ſuch Tſſue houl® have a 
_ Being, and continue fit rerum natura, to take and en- 
tt jop in like manner as Deirs in ſpectal tail by courſe of 
| deſcent to hold and enjoy ; and fo2 default of ſuch Jfſue, 

| | ſhould permit the ſald Henry, his Erecutozrs, &c. to en- 
joy the Pꝛemiſſes, and receive the Pꝛoũts to the end of 

| | the term. Henry and Bridget had. Iſſue, Henry and 
[if John, who died both without Jſſue in the life of Henry 
Wi the Father. Henry the Father aſſigns to William all 
Wi | bis Intereſt which belonged to him, to William Bullock, 
In Habendum after the Death of himſelf, and of Bridger, 
Hit and of the Childzen of Henry and Bridget, and dies: 
Bridget ſurvives him ; Str John Knight takes Admint- 
ſtration to Henry, the Son of Henry, Bridget takes Ad- 
miniſtration to John the Son of Henry; Sfr John Knight 
aſſigns to Bridger, Bridger aſligns to Ann the Defen- 
vant ; upon whoſe Plea and the Bill, all this matter 
appears : John Bullock the Plaintiff claims by the ſaid 
Deed of William Bullock, ond bis Erecutos, The 
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The Lom Chancellor tok time to adbiſe, and now; 
the 14th of July 1682. heard Councel again, and vecla- 
red that the Limitation to the Tue, vr ſupra, veſted the 
Eſtate in Henry and Bridget, and not in the Juue: And 
Ann hav a gwd Title, and allowed the Plea. 


_ 


Culpepper contra Aſton : Et e contra, 


IR Thomas Culpepper, Father of the Plaintiff, ſei- 
ſed in Fee of Lands in Plumpfted, &c. by his laſt noill 
in wiiting deviſed, (8) I give to my Daughter Ruperta 
1000 l. to be paid at her Age of 18 Years or Marriage, and 
to be levyed out of all thoſe Sums of Money due from his 
Majeſty for the Wardſhips of Phillips, &c. and the Reſidue 
thereof to my Son Thomas, and that for payment of his 
Debts; his Lands in Plumpſted, c. ſhall be ſold by my 
Executorsz and my yoga that if all my Debts, and 
the ſaid 10001; may be raiſed as aforefaid, or out of the 
Rents and Profits of my Lands, Tenements and Heredita- 
ments, then my Lands in Plumpfted, 8c: ſhall be convey d 
ro my Son Thomas and his Heirs. And thꝛee oz four Days 
after, the gth of March 1642. by Leaſe and Releaſe, con- 
veys the Lands in Plumpſted, &c. to Sir Nicholas Criſpe 
and Henry Culpepper, to pay his Debts : Sir Thomas 
Culpepper died: Thomas the Plaintiff being his peilt, 
exhibſts a Bill to be relieved and to have the Land, ſup- 
poling there was ſufficient to pay all, without ſale of 
Plumpſted, &c. Crols Bills were exhibited. 
bo 


tt; The Lom Chancellor veclared, that when Lands 
ate appointen 02 conveyen ta pay Debts, the Þetr is inti . 
tuled to have the Lands after the Debts paid, | 

2dly. A Purchaſer buying the Lands is not concerned ». Purchaſe 
whether there be Sufficiency oz not; but if he buy and ot Lane ap- 
pay, though” thert-wrre-ſuſfictency to pay the Debts out 5a, Pede 
of the perſonal Effate, that yet be ſhould hold the Lands |; Hf the“ 
againft-the Þefr, and the.Qetr muſt take his Remedy a- there be ſut⸗ 
gainſt the Truſtee 3 and fo if the Matters reit in account fe e 
between the Þeir and Truſtee, his Purchaſe is ſafe tho" d Fake. 


the Money be miſpendey by the Truſtee. Lo — 
wiſe if t 
1 — de 
e pendente 
Q 2 But by the Heir 


* 
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J, Het, But Lis pendens, between the Deir and Truſtre to 

_ i have an account, is ſufficient Notice in Law without 

fl 5 atual Motice ol the Suit, ſo that if he purchaſe, it is at 

| 1 his Peril: So that if in the event of that Oult, it falls 

| | out that the Debts were paſd when he ptirchaſed, o: ſve. 

. ficicut of the perſonal Eſtate to pay his Oebts without 

| ſale, the Veir will recover againſt the Purchaſer z but if 

1 it fall out there was a neceſſity to ſell them, then the 
1 Purchaſer is ſafe. 

| But Cuch dependance of Dult mg be w_ and not 

colluũde. 


| | Nota, Jn this Caſe the Bill was (led the 18th of June 


1661. but no Pꝛoceſs ſerved on Aſton till November 1661, 

And Sir Robert Aſton's Covenant was in July 1661. 
mean between the Bill and Pzoceſs ſerved ; but at 
| Common Law if an Erecutoz be ſued, and after an Ozi⸗ 
| ginal pay a Debt of the ſame nature without Notice of 
1 the Original, he is excuſed. But it ſeems to me the 
| Caſes differ, foz an Execut0 is a Perfon known to 


whom the Plaintiffs may give Notice, but the Purcha- 
ſer is individuum vagum; any Man may purchaſe, and 
| the Veit cannot know to whom to give Notice, 5 

| | The Queſtion that was here, was, whether the Le- 
| nacy of Ruperta, the 10001. were” liable on the Land oz 
no? And true it is, that o2tigſnallp it is nets and "Gor 
was divers Queſtions aroſe upon that; * | 


| [ | Firſt, Whether the Milt were reuoken dy the Deed ? 
b 
| 


| The Opinton of the Chancellor was; that it was re- 
| voked by the Conveyance / and that way not une op. 
| poſed. nn 790 | þ »46 (Ms 
monde 230 245377 8 
ll [coyote - Secondly, Jt Was objeted;/'that-thr: Legacy. of the 
1 | | 1 ol roool. Was given out of the King's Debt, which katling, 
Ii Deve. that the Legacy failed: and 1 Wee was agreed the Legacy 
| & Debt lab. kalled. | | Pt * 33913 p Bla] 
4 15 7 1% on6 515072 77 
l! Vut it was anfwvered; that the Oitt or the L 
1 | abſolute in the firſt Clauſe, the raiſing it out of the 2 
| 


[|] and the following Clauſe, but a Direfion how to come 
14 by it the ſooncr ; but then it was objecked, that the Will 

charges only the perſonal Eſtate with the Legacy; fo2 as 
to the Land, tho' the CUI at firſt charged the Land = 
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the Legacy, yet the Ulill being revoked, the perſanal 
Eſtate ſtands charged with it only, and not. the Land; 


Reſp. Jt is true, the Land does not ſtand charged ..... 
with the Legacy oziginally, but there was enough of the 
perſonal Eſtate to pay the Legacy if it han been'ſa em- F ona! 
ployed ; and therefoze when that perſonal Eftate is em- == m4 
ploped fo2 payment of Debts in eaſe of the Þeir and ne 
Lands, ſo much of the real Eſtate as is eaſed by the 15 m the 
perſonal Eſtate, ſhall be liable to the Legacy. | Heir, Oe, 

The Lozy Chancellor decreed * and pot 


ter to take Fe, Vecognt!! 


y N 
* 


Anaud contra kan 1683. 


Enja min Haniwood, Citizen, &c. of 11 Jad Marriage, 
Jſlue the Plaintiffs noife Sarah, and the 1 
dant his Don, and by Articles covenanted to advance 

and ſecure to his Son 4009 , to be laid gut in Lands, 
which were to be ſettled on his ſaid Son fo2 99 Pears! if 
he lived ſo long, the Remainder to his weite, whom he 
was to marry,: f02 her life; the Remainder to his alt, 
ſecond, &c- and other Sous in tail, Bemainder to the 
Hetrs af. bis Won, and gave $00 |. to dig Danger ti in 
Marriage, and after made a Will in wiiting, ſubſcribed 
by him, wherein be declared his Oaughter not fully. ad- 
vaneed; and by another latter Mill declared that he w 
fully: advanced, and the former Will being revoke 
died; but the 4000 l. was pald, and the 10 bought and 
lat: e left other perſonal Eſtate s 19999; 4 


\ The Daughter /thed <p and the damon, 
13% 312 39 mod | *” $2109 23. 
Firſt If the Daughter ty b actopdi 
to the Cuſtom o: not v. if 15 Declaration 6 "the 
Father, by Mal ſubſerthed, and after xevoked, we 20 
ficent to declare ber not fully abbanced; for ſuch icla- | 
ration by Milt us of no effet, becauſe. the will was be 
come voin; foz determining of which, it was written to 
the City to certify; And 26 April 1681. it was certified 
trum the City, that it was a ſufficient Declaration, and 
ſo ſhe was admitted to tome in koz a Child's part, ming⸗ 
ing in the doo l. in Hotch · pot. "Ge 
Hf 
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Che Cauſe p2occeding to a Hearing, a Second Que. 
tion did ariſe, viz. It the Son ſhould ſhare in the 
2000 |, without that he bzought in the 4000 l. in Hotch. 
pot; faz trial whereof it was likewiſe referred to the 
Court of Aldermen, who made a ſpecial Report, viz. 
That the Caſe appeared to them to be, that the Teſta 
to2 in his life-time by Articles of Agreement ent'red tn- 
to befoze the Defendant's Marriage, covenanted with 
the Defendant's wife's Father, to advance and ſecure 
Joo l. in the Þands of Colvill, oz ſuch others as ſhouly 
be agteed on at Intereſt in the Defendant's name; until 
Lands could be purchaſed therewith to be ſettled, | 
To the uſe of the Defendant koz life, and afterwards 
to his Woite fo2 her Jointure, and then to their ſeveral 
Childzen ſitccefſively, and afterwards to the right Heirs 
of the Defendant, 

And until ſuch purchaſe made, the Intereſk of the 
Money was to be to the Defendant * bis life, then to 
his Wie fo2 life, and afterwarys to thoſe to whom ths 
Remainder ſhould have come in caſe the Purchaſe' had 
been made. 

That the Boney was payed and lald out in Lands, in 
putſuance of, and accozding to the ſald Articles, befoze 
the Defendant's Father's death; and the Queſtion being 
thereupon , whether accozoing to the Cuſtom of the 
City the 4000 l. ſo pald and latd out purſuant to the ſaid 
Articles, be an Advancement to exclude the Dekendant 
from any ſhare of the Ozphanage part of his Fither's 
perſonal Eſtate, without bzinging the 40001. into Þotehs 
pot? and they certify, |, 0 

That a Poztlon in Money given by a Freeman of Lon- 
don to his Bon, has ever been taken fo2 and towards 
the Advancement of ſich Son out of his Father's per- 
ſonal Eſtate within the Cuſtom of the City: Allo that 
Lands of Jnheritance 14 the Father on his Son, 
are no Advancement of the Don within the Cuſtom tv 
bar him of the cuſtomary part of a perſonal Eſtate. 

But whether the 4000 l. advanced and pad by the 
Teſtatoz upon his Son's Marriage, purſuant to the Ar- 
ticles fo? purchaſing of Lands to be ſettled upon dis Son 
and his wWike, and to the other Uſes therein mentioned, 
de by theCnftom of the City an Advancement of the Don, 
to bar tim of ſuch his cuſtomary part, they cannot deter 


mine, for that they have not knotn, noz can find in = — 
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the Reco2ds of the City any pꝛecedent of the like Caſe; 
and therefoze they ſubmit the ſame to the Court, and 
now the Cauſe is at hearing on that Certificate. ben 
the Plaintiffs Councel had begun to argue, that this 
Money coming only out of the perſonal Eſtate of the 
Father, and the Father thereby leſſened his perſonal 
Eſtate, which elſe would have fallen to his Chtldzen, 
and therefoze no way like the Caſe, where the Father 
parts with his Lands to his Son, and would have pꝛo⸗ 
teeded to other Reaſons that the Cuſtom of the City is 
the Law of the Place, and not tyed to ſuch ſtrickneſs as 
p2ivate Cuſtoms of noſlls, oz Places are. 

The Lozd Chancellor interpoſed, and ſaid that it was 
a clear Caſe, and he had known ſo in his time, ſeveral 
times, and that in this very Caſe : The Mayo? and Al- 
dermen were of that Opintonz and making ſome Re- 
fletions, as that the Certificate had not been fairly ob- 
tained, decreed againſt the Plaintiff, that the Defen- 
dant might ſhare in the 2000 |. without bztnging the 
4000 |. into Hotch · pot. 


Beckford contra Beckford. T be ſame Day. 


Ecreed that where a Citizen had ſeveral Childꝛen. 

and ſome of them are advancsd and ſome not, the 

advanced Childzen die, the Father dieth, there ſhall be 

no Conſideration had of the dead Childzen who were ad⸗ 
danced, but it is all one as if they had never been; 


Doyly contra Smith. 16 July. 


Queſtion was, Whether a Settlement made on the New Bu! 
Defendant's Wike on payment of 2000 l. were ſg 2'ter difmil- 
made as that it was redeemable as a Security oz no by don 50 the 
thole in Remainder, after an Eſtate tail limited to the by a hd 
Oefendaiit's Wife. John in Remainder in tail erhibt- Perſon, be- 
ted a Bill, being the nert in Remainder, to redeem and © be, 
pay the Money; after Mitneſles eramined, and the h Bill 
Cauſe heard, he was diſmiſt : But pending the Dutt he of Revjvor: 
levyed a Fine, to tbe intent to enable himſelf to pay and 
redeem, and limited the uſe as befoze, which was to the 
uſe of the Þeirs Male of his Father Robert. To which 


be and the Plaintiff his Bzother were Inheritozs; oe 
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Diſmiſſion of John was pleaded in Barr; the Plea over. 
ruled, becauſe he could not have a Bill of Review, tho' 
the fozmcr Will of John was grounded on the ſame E. 
quity 16 July, 168 2. but it was ſaid that the fozmer Dil. 
miſſion was on other Matters. 


Nott contra Hill. 20 July, 1682, 


In Thomas Notr, Father of the Plaintiff, upon 
ſome occaſion not very juffifiable on his part, viz. 
becauſe 10000 |. which wag to be laid out in Lands fo; 


4 N-..liry his Childzen by s. Thinn his firſt Mike, Bother of 


let 1 lice, 


the Plaintiff; The Plaintiff did not conſent that his 
ſatd Father, then married to a ſecond wife, ſhould hive 
that Bony ; the Father allowed the Plaintiff no main- 
tenance at all, but he was put to extremity of Miſery 
and Mant; and having an Eſtate tail in a Buflding at 
Richmond, called the Queen's Stables, of 30 02 40 l. per 
Annum value, a Remainder after his Father's Death 
with Remainders to others. Hill, Father of the De- 
fendant, an Attozncy at Law, did in the time of the 
Plaintiff's Neceſſity furniſh him with zo l and agreed to 
pay him 20 l. per Annum duting the joint Lives of him 
and his Father; which Annuity was paid foz five Pears; 
he conveyed to Hill the ſaid Buildings in Fee, and the 
Bill now is to be relicved, and have a Reconveyance, 
as being a Conveyance gotten at a great undervalue 
and gained by Efttremity, wozking on the Plaintiff's 
Neceſſity, and ſuch Conveyances and Bargains gotten 
from young Men in their Fathers life time, have been 
often relieved when they have been gained by occaſton 
of the Weakneſs, viz. P2odigality oz Neceſſity of 
young Þefrs in their Fathers time; and there is no 
_— whether (ſuch Bargains be koz Lands oz 
onp. 

E contra. The Defendant's Councel objecked, That 
here is no Art uſed to dzaw the Plaintiff into the Bar- 
gain; he hath no Ponp lent, but the Bargain was of 
his own ſeeking, and was hazardous; fo? if the Plain⸗ 
tiff had died, being Tenant in Tail, the Mony had been 
loſt; and ik the Father had lived it might have pꝛoved a 
hard Bargain, the Pouſes are rutnous, and of but (mall 
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the Lands, who did ſo, and accounted to the Truſfee, und . T ge 
now being ſued by the Faltuy qui truſt inſiſted that the 
Cruſtee, not he, was to account, and he having already 
accounted, he might be quiet as to the Platntiff; But the 
Chancellor decreed him to account to the Plaintiff, 

Note. The Truſtee was dead, but that was not yfefd- 
ed as the Reaſon, 


not the Court rell 


* 


Barebone contra Barnes. 22 july 1683. 


Arnes poſſeſſed and intereſſed in the Lands tox ſixty 
Prars, Nemwing 5 L per Annum, and indebted and 
n danger of an Arreſt, by Articles ſealed aſſigned his E- 
fate to the Plaintiff fo; 290 l. and his Tools and other 
Utenſils on the Pꝛemiſſes, then employed foz making of 
Pick. Che Articles are dated 16 March, and a Pꝛobiſo 
that if the Mony were not paid; Kc. in five days, then to | 
be void; the Articles were not perfozmed oꝛ Mony ten- | 
dzed, but there being no P2oviſo in the Articles fo2 the J 
diſcharge of the Defendant, foz the Rent in futufe, there 
aroſe ſotne diſcourſe about it: They both went to Hz. Mo- 
ſier, a Councelloz, about it, and he pzopounded that Bare-, 
75 a endeavour to purchaſe the Inheritance, oz elſe 
turk a ſufficient perſon to take the Aſſignment from 
Barnes and ſecure him, 02 to that effet; and to that end the 
Matter to be reſpited fo2 fourteen days. Barebone treat | f 
ed with the Reverſioners, but they would have nothing 1 
to vo with him; he notwithſtanding ton poſſeſſion and ; 
btought in Paterials, and agreed with the Labourers, Þ! 
dut the time when, did not * appear, but it ſeemed — 1 


123 


Term Trin. 34 Car II. in Cancel laria. 


be within the fourteen days after, but the fourteenth day day 
Price a Banker came with him and bzought 290 l. and 
Price offered himſelf to be Alfignee,. aud that be 

covenant fo2 the Lanvlozw's Kent, but tio id 
offered 02 prepared. Barnes tk advice. of Ceuncel and 
alſo of one Welt, which Weſt Art ane the the Agreement 
fo? the ſame with Barnes (as be ſaith), foz an able and (ut. 
ficient Friend of his, but would not diſcover his Name 
till the Articles to Barebone were p 
bis Intereſt taz 290 |. to the other vant, and the 
Bill is 2 Egnne £6 tht Plaintiff, becauſe 
Barnes had notice. Barebone had only given 20 |, garnet, 
and now the Cauſe was heard; ans Bill 


vi 


ed. Barnes ſellg 
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Brent contra Engliſh. 13 Octob. 1682. 


Moztgages to B. then after C. hath Judgment 1,9. 
A in Debt againſt A. and then after A. moztgageth and — 


to D. B. D. and A. accounted what was due Wcoum. 
to B. D. paid him his Mony, and B. aſſigns his 

Mortgage to D. C. ſues D. to pay him the Debt and to 

have an account of what was really due to A. and himſelk. 

D. pleads the fozmer Account. 


iſt, Lozd Chancellor declared that C. was to be admit · 
ted to redeem paying what was due. 


2dly. But it was debated and inſiſted on by the Coun⸗ f 
cel of D. that the Account ſhould conclude C. though no 
Party thereto. | | 
Low Chancellor remembꝛed Cox and Shearman's Caſe 
pro Quer. | 
= p. There the Account was litigated, here it is vo- 
ntary, 
Loꝛd Chancellor. Anſwer the Bill. 


R 2 Hay- 
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Im! le A. . 


coun Party. 


Devilc. 
Flat. 


Haycock contra Haycock. Eodem die. 


DE Teſtato! deviſed 6001. to A. 7001. to B. 7001, 
to C. The Executoz waſted the Eſtate, B. ſueth her 
recutoz, who pleads in Abatement of the Legacy to C. 
and that the Teſtatoz by the Mill did allo appoint that 
if his Eſtate fell ſhozt to pay them, then each Legatee 
ſhould pꝛopozttonably abate, which is no moze than what 
the Law is in ſuch Caſe. And if his Eſtate did increaſe 
and imp2ove then each Legacy to be pꝛopoztionablp en- 
creaſed, and therefoze C. ought to have been Party to 
the Bill, foz the Account made with the Plaintiff will 
not conclude C. and ſo he ſhould be put to two accounts 
and double P2eof and Charge. 


Solicitor pro Quer. Jn caſe a Legacy had been given 
to two, one could not ſue ; oz if Reſiduum bonorum be 
given to divers, they muſt all joyn ; but when Legacies 
are given to divers perſons, each alone may ſue foz his 
own Legacy, 


Chancellor, Anſwer without Coſts, 


James Bovy contra Smith and Bony. 


RS. Abeel, Mother of the Plaintiff, and to whom 
he is Þcir at Law, had four Daughters, Siſters 
to the Plaintiff. 99 8. Abeel ſeized in Fee of Þoules in 
Chelſcy, thoſe Þouſes were by her conveyed to William 
Bovy and four others, to the uſe of them and their Þeirs, 
in truſt to convey the ſame to ſuch perſon and perſons, 
and foz ſuch Eſtate and Eſtates as ſhe ſhould appoint, 
and in default of ſuch appointment to the Plaintiff and 
four Siſters equally to be divided, and to their Peirs. 
She after made her Mill, and thereby appointed the 
Truſtees to convep the Houſes to the Oaughters, not 
menttoning fo2 what Eſtate, and after to ſuch the eldeſt 
Chlld of the ſaiv Daughters as ſhould be living at her 
death, and died. 


The 


* 1 — . ĩ an. £AM. 
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The 1ſt Queſtion was, whether the Plaintiff, her Heir 
at Law, had any Title to the Truſt after the death of 
the Daughters and Child, and it was decreed that by 
the Mill, that Daughters and Child had but Eſtates fo: 
Life in the Truſt, and the Fee is limited by the Will to 
them in default of appointment; but ſhe having appoint- 
ed another Eſtate to them, and what ſhe did not appoint. 
VIZ, _ Truſt of the Fee-ſimple deſcended to the Plaintiff 
her Þeir. 


2dly. The Queſtion was, whether though the Plain- 
tiff had once a Title, yet whether by other matters in | 
the Caſe he was not barred, viz. thzee Fines with Pro 1 
clamations, Purchaſe made fo2 valuable conſideration, [ll 
an Arbitrement alſo whereto he was Party, and two Re- {| 
leaſes, VIZ. 


William and the other Truſtees did convey the Þouſeg 1707. 1482. 
to the four Daughters and their Heirs; their Þugbands 85 LR 
are Parties to the Conveyance which erpzeſſeth, that it i © 
was in perfozmance of the Truſt, after ſeveral Purchaſes 
and Conveyances of the ſeveral ſhates were made among 
the Pusbands and their wives, and ſeveral Fines with 
Pꝛoclamations levied, and all came thereby to Box in 
Fee; and he and his Truſtees foz 12561. conveyed to the 
Defendant William Bony in Fee, who was one of the fir 
Truſtees, and many moze than five Pears Non-clatm by 
the Plaintiff were elapſed befoze the Bill. 


Firſt, Jt was anſwered, That the Notvclaſm oz Fines u bob 
could not hurt the Plainttfs Title, becauſe the Fines Notice. 
were levied to Parties pꝛiby to the Truſt, ſo as what 
Eſtate ſoever paſſed to them the Truſt was not diſturbed, 
fo2 they who purchaſed with Notice and Pꝛivitp are ſtill 


liable to the Truſt, 


Sir John Churchil inſiſted e contra. Chat if a Cruttee 
fo} valuable Conſideration - alien by Fine with P2ocla- 
mation to one who hath notice, the Jifenee ſhall be ſub- 
jet to the Truſt, but the Ceſtuy qui Truſt muſt within | 4 
the five Bears ſue and make Claim, oz elſe he (hall be i 
barred, foz the Alienation was a beach of Truſt and | | 


Cauſe of Suit. 


Lord 
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Lord Chancellor econtra. There were then no ſafety of 
any truſt, if a Truſtee oz Moztgagee ſhould levy a Fine 
to one who hath notice, if that ſhould bar by non claim? 
Dc thercefoze decrced, that notwithſtanding thoſe Fines 
and Non-claim, the Platntiffs Title was untouched by 
them. He kurther declared, that a Title in Equity o a 
Truſt, is and ſhauld be barred by Mon claim and Fine; 
but that muſt be where the Perſon to whom the Fine 
Is levied, hath no notice; and fn ſuch caſe the Claim 
muſt be a pꝛoper way: Tf it be of a Truſt oz Title in E- 
quity, it cannot be by Entry, but Subpcena ; and if he have 
Title by Krit at the Common Law, and his Entry not 
(awful, an Entry is not god to ſave the Right. 


2(ly. Admitting the Fine and Non claim did bar the 
Platntiffs Claim of the Truſt: Pet when he that broke 
the Truſt, cames afterwards to be Owner of the Land, 
tho' on god and valuable Conſideration, the Truſt as to 
him revives again, and he ſhall be liable to make Satis. 
fation, and reſtoze the Land to the Truſt, and it ſhall not 
lie in his Power to defend himſelf, by bzeach ol Truſt, and 
this is ſo at Common Law foz Lands. A Diſſetſo2 Alt. 
ens; the Altnce dieth ſeiſed: Now the Entry of the Dif: 
ſeiſee is barred; but if the Land come again to the Dif: 
ſctſoz, the Entry of the Diſſefſee is revived. So foz 
Gods, if a Creſpaſſer of Gods ſell them in Market overt, 
the Owner's Title is barred, but he may leiſe them it they 
come to the Treſpaſſer again: So in a caſe of Equity, 
Norton againſt the Earl of Cunale. 

Churchill, William Bony was but one of the four that 
broke the Truſt, 

Lozd Chancellor vecrecd fo the Plaintiff, 


zd!y. As to the Releaſe and Arbitrament, it appeared 
tho' the Releaſe was of all Actions and Demands; pet it 
appeared that the Arbitrament, Submiſſion and the Re- 
lcaſe, was made on Differences only, concerning other 
matters, viz. the Shares of the Parties of the perſonal 
Cſtate of another dead Kinſman, and was koz them and 
their Erecuto2s to the Parties and their Erecutozs, and 


not Þeltrs. 


4thly. The Plaintif had given a diffin Releaſe befo2e 


the Purchaſe made, of all Itions real and Perſonal ; yer 
there 


td. bs. 
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there was no occaſion pzoved why that Releaſe ſhould be 
made, noz any alledged, and there were other Dealings be- 
tween them: Therefote pzeſumed not to relate to this 
matter, and ſo the Decree fo: the Plaintiff. 
Afterwarys the Low Chancellor declared at another 
day, that he had conferred with the Chief Juſtice of the 
King's-Bench, ne ' 


Davies contra Moreton. Nov. 1682, 


Oreton polefred of R Ltafe koꝛ 

ſigned te the Plaintſtt Davies, 
— without Licence. Davies withoy 
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Pur hafer 


hot relieved 


Hobs contra Norton, W.. 
„„ 


Moe Father of two of the Defendants, graited to 
the yotinger Bzother amd his Heits, an Annkity, 


1 charged on the Land in queſtion, with power of Revocatt- 
who en-0u- On, and died: The pounger Bother treated with Hobs tg 
1aged him to fell to him the Annuſty : Hobs befoze his Purchaſe enqut- 


pur. haſe 
when, and 
when not. 


red of the elder Bzother whether there wag any nag 

tion made; be om bim none; that de ban tui pad the 

Kent, and knetv nothing to the contraty bnt that he mutt 

pay it, and much to that offet, and continued payment; 

Hobs foꝛ valuable and full conſideration, purchaſedthe an 

nuſty of the Pharm Bꝛother- The elder. Bother after 
$ 


fome 0 ent to ;refuſeth panment ab the 
Annuttp. Ho A 
Caſe, where a 


exhibited Ren dg Monger rs 
ozfgagee 02 Conlzee of a Statut was 
enquiredof by him who was 1 85 to purchaſe the und 
whether the Land was rte ok Ancumbzantes and was told 
by him that, there was none, and that de migbt Tuteip 


- purchaſe : Wiheretipon he purchaſes, and wan 'reitevep 


again the Poztgagee. 2 % 00164) 3 060 20 

The beit — was, that. did ac nowirdge the 
Enquiry, and his Anſwer thereon, dut they knew nothing 
to the contrary ;. but yet that ought not ta pꝛeſudice bim 
top that fince then he had diſcovered a Settlement made 
the Gzandfather, on Marriage of the Father,cGzantopof 
the annulty: PEN in cangverationatf marriage. and 
a valuable Conſideration of Pony, the Lands were in- 
tailed on the Father, to which'Jntail he wag Þeir, and by 
conſequence the Gzant of the ity void as ta him dana 
that this Settlement was concealed from him tilt of: late 


that his Payment and Acknowledgment was white he was 


\gnozant of his Right, and innocently done, and ought 
not to oblige him: That A Caſe df from his; 
fo: there was a Fraud to dꝛaw on a Purchaſe}, in encou- 
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Aunand & Ux. tontra Honiwood. 


Citſzen and Freeman of London Having two Chil. 754%» O. 
dzen, married one of them and gave her a Poztion, . 
and after made a Will in wetting, and gave her a further 
Sum; declaring therein that his Eſtate ſhould be divided, 
accoꝛding to the laudable Cuſtom in Thirds, &c. nShich 
uu was ſubſcribed by him, afterwards he made two o. 
ther Mills in wzitingz wherein, (being alſo by him ſubſcrtb- 
ed.) he declared that he had fully advanced the ſald Dangh- 
ter; und in the laſt did upon that Reaſon, give her 500 1: 
ſhe marrying the Plaintiff, they ſug in Chancery fog a 
Child's part,bzinging into hotch-pot what ſhe had received, 
and that the other Child might bung into hoth-pot what 
he received; the Suit was againſt the Trecutoz, &c: And 
decreed actoꝛdingly upon the Certificate of the Recoder, 
Ore tenus, made the roth of May, Ango 68 1. who certi- 
fied that by the Cuſtom of London, That a Declaration 
made by a Citizen and Freeman, &c. with his Þand oz 
Mark ſubſcribed thereto, tho' ſuch wziting were made fo2 
the laſt ill and Teſtament, and the ſame afterwards by 
him revoked, is ſuch a Declaration as will let in ſuch a 
Child of ſuch Freeman, to a Child's part. 
And it was further decrcev, that the Delenvant be era⸗ 
mined befoze a Baſter on Interrogatozies; to one here; 
of he demurred, and ſet fo2th that he and the Ceſtatoz were 
Joint-Partners in the Trade of a Wwllen-Draper, and 
each bzought in 10001. into the Stock; fo they were Surviving , 
Joint-tenants, and he was Survivoz, and claimed the Tradefiuas. 
whole Stock, and the debts belonging to the Stock by 
Right of Survivozſhip ; but the benefit of Survivozſhip 
was dented, being in Trade, tho' not Merchant-Adven- 


turer. 


Jones contra Waller. Novemb. 168 2. 


N Adminſſtratoz poſſeſt of a Term charged with a ehen 

| Truſt, aſſigtts it in truſt fo himſelf ; The Admi⸗ the Almini- 
niſtration on a Sutt by Citation, (not Appeal) is revok- frator ro his 
ed, any now granted fo the Plaintiff: At his Suit the f vs, 


Aſſignment decreed to be ſet aſive. | ſequent Ad- 
D Anonymus. mint fa 
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Anonymus. The ſame Day. 


1 * E Plaintiff entred into a Penal Bond of Vot. 
tory to pap 40s. per Month fog 50 l. The Dhtp 
was to go from Holland to the Spaniſh Jflands, and fo tg 
teturn foz England: It ſhe periſhed the Plaintiff loſt his 
ol. She went accozdingly to the Spanilh Jflands, tok in 
oors at Africk; and upon that Dccaſion went to the Bar. 
badoes, and then periſhed at Sea- The Plaintiff being 
ſued on the Bond foz the Penalty, ſought relief in Chan- 
cery, pzetending that the Deviation was on neceſſity, 


The Bill was dilmiſt ſaving as to the Penalty, 


Uredale contra Ertrick. 6 Decemb. 1682. 


R. Uvedale, the Plaintiffs Pugband, being feilen 

of the Pano1s of Loverley and Monuton, and of 

the Farm of Martin, worth 600 1. per Annum, and of the 
Mano? of Horton wozth 500 l. per Annum, and indebten 
10000 |. made his Will, and thereby veviſed the Pꝛemilleg 
to be ſold, and deviſed 1500 l. to one Child, and 1000 l. 
to two others; and after his Debts and Legactes paid, 
the Surplus of the Land to be conveyed to his Defr 3 The 
Deviſecs which were to lell, were the wie, who is the 
lafntiff, Ettrick, Reeves, Hurſt and Conſtantine. The 
eſtato2 died, having after his Parriage with the Plain- 
tif, moztgagey Horton, ſo as the Plaintiff was dawable of 
all the Eſtate. The Defendants to the Vill were the four 
Truſtees, and the Peir which was to have a Sale made, 
but pꝛincipally that Ettrick might be put out of the Truſt. 
The Wife, one of the Truſtees, was dzawn into Agree- 
ment to releaſe her Dower in the 6001. a year, and to give 
a Bond of 4000 |. that if any of the Childzen died, ſhe 
ſhould not take Adminiſtration, except they all died; al 
ter which Ettrick turns to be the Plaintiffs Enemy, and 
divers matters arc charged in the Bill upon Ettrick, as if 
he p2aftifed to get Horton, and to be the whole Manager 
himCſetf, Reeves in his Anſwer pꝛays to be excuſed in the 
Truſt ; Conſtantine and Hurſt were, not willing to join 
with Ettrick in the Truſt, | 


At 
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At the hearing the Plaintiff declared, being p2eſent in 
the Court, that though ſhe had reaſon to be relieved a- 
gainſt her Releaſe and Bond, in regard by the Agree- 
ment ſhe was to have her Dower ſct out of Horton, and 
the Houſhold Gods fn Horton-houſe; pet fill the was con · 
tented to accept ſuch Dower in the Third of Horton, 
which amounted but to 1501. per Annum, and to join in 
the Sale of the reſt of the Land, thereby to extinguiſh her 
Dower therein, and to leave the Geads in the Þouſe foz 
the Heir, ſo that Ettrick might be diſcharged of the 
Truſt : On the other ſide, Ettrick inſiſted to be continu- 
ed in the Truff, and would attend a Maſter from time 
to time to get a Purchaſer, and to do all reaſonable 
Acks, &c. \ N Ws Oo WA 7 
The Plaintiffs Councel infittey, tbting a Jdint - Cruſt, A Truſtee re- 
and could not now be ſo executed, all refuſing to join with moved out 
Ettrick, therefoze it belonged to the Court to ozder it. the Truſ. 


Lowd Chancellor. J tfke nut that a Man ſhould be am- 
bitious of a Truſt, when he can get nothing but Trouble 
by it; and declared that without any Reflection on Ettrick, 
he hould meddle na further in the Truſt, &c. 


— — — — . — — 
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Tilly contra 'Throckuwgrtons February (6a 
(162 31 01 164488 +: „ 0 


/ . ſeveral Poxttonp iv ſevenabChiizni 


at theſr.ceſpeſttve gen: The Truſee pan t; 

the Eſtate decays, ſo that there is not ſufficient 

to pay the others ; in that Caſe the Perſon truſt- 
ed payed in bis own wong, koz he (hall make it god to the 
reſt, abating pzopoztfonably out of each Party's ſhare, ac- 
coꝛding to the loſs ; and he ſhould have taken Security in 
caſe of loſs happening: And ſo alſo tho' the Truſt oz Le- 
gacy were to be paid to the eldeſt in the firſt place, oz firft, 
fo: that denotes not pꝛeterence in the quantity. 

And it was affirmed by — oh Keck, and others at the 
Bar, that many times tt pad dern to derrerd. 

But the Lozd Keeper North ſeemed of another Opi⸗ 
nion as to the laſt Point: But agreed further at the 
Bar, that if the Poztion of any one lay on, oz out of 
Blackacre, 0} other particular Fund by it ſelf, and the 
-- 0g out of another Fund, * muſt bear his own 

U. 


— — ſ 


Denny 
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Deng contra Filmer. 1682. 


but. the Blll taken. pro confeflo,..tho* the 
Defendant never 2 but only appeared by his 
Clerk, and the Bll never read in Court as it Night ta 
have been: A Bill of Review was bzought, and on De- 
murrer diſmiſt: Now the Deir bought another Bill of 
Review ; and though there was manifeſt Erroz, not only 
in the kozm ok the Tourt, but in the Rikht, viz. two 
deits having Title as Heirs, one of them Plaintiff had 
a Deeps ka the whole, who had Title but to a molety, 

147 North dicuiii the Bill, and ſald there was 


10 700 Parliament, and cited Mordant 02 Mor- 
gan's Ca 1 ere a Bill was grounded on a Deep, 
whereto two Schemes we be dame ; but the Deen 
=- not 1 on Be 11 555 hot agreclag, the 
Þ 8 evie zougbt an 
2 ae 5h the a found, and Affida vit of 
0 f ew, erhih (ted, but nn 
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wlll, rh Plaintiff makes Title, yiz. by the vos 
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"Decree paſſe where the Bill was never antwered; No new Bill 
ty after Review 
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The Complaint ts, that the Defendant. (upp2eſſes the 
Deed. The Dekendant is Heir to her Mother, and in. 
{ſts that the Fine was gdtnev undulp, and denteth the 
having the Deed, which was — without un 
deratton : And becaule the Conveyance by the Fine, & 
wag voluntary and without conſiveratton no Mony b 
pald, Sc. the Court would give no Relief, but left 
the Plaintiff N to Law to help danrete there as he 
could, - 


231 
Lf 131 


Coventry contra Hall. 34 bebte, 


Heir to an- 
fiver mean 
P:onts _ 


TR'1 tene Thing had Aue Sit Firhes by mie Wo 
(Coy Str Heory Frederick by another, mn 5 a Eon: 
cyance of ſeverg! Manozs on Henry, which refine | 
purchaſetho' aöned by way of Covenant to ſtand ſot3ed was vefe 
— , and afterward ung decreed. in 7 «7.19 be rellebed; 
[aw and lſkewife ſettled by Ac of Parltinte 

- a PROS Aſterwaryg I” Dir 1 Thinn trhfbfts g 


new 

_ _—_—_ Bill againſt Str James fot the. Mean Profits, which was 

{ My detreed that Str James ſhöuld account. fo? the Pray Bis 

Profits. fits from the Pear 1646. when Dir Jan 99 55 the 
Fi. 


ſion, Che Sutt diverg times abated 7% 15 
ecrec was not nee, "Sir a d, way 

made Thomas, his Bo homas — 
and made the Deferivant p Ferne cnn, Henry like- 
wiſe died and made the Dekendant his Executoz. 

The Cauſe came now to be Re-heard — the 
Yean Pꝛolitg between the/Executozs, ab integro. Two 


— were debate. 
1. Whether lt James, v4 elpetlallb dis Execut 
MA cher fr] fo the: . ts, ton he _ 


Title at Law, the Conidi yu! being vefe#(be, and being 
under no Obligation of Truſt oz Covenant oz Articles, 
as Þetr unto his Father; and the defetive Conveyance 
it ſelf is not mentioned to de in conſideration of Barri- 
age, 02 valuable-conſlveratcun, and therefoze ir James 
was not gullty: But Curia e contra. 


2. Che ſecond and maln Queſtion was, Whether a De- 
crce being firſt had fo} the Lund, and no Decree fox the 
Pecan Pzofits, a new Bill ſhall be erhibited foz the Bie. 


fits, 
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fits, eſpecially, becauſe in the firſt Bill Sir James was 
charged foz taking the Profits, and Relief pꝛaped on the 
whole matter, ſo that Sir Henry if he had asked it might 
have had Relief fo2 the Bean Pꝛolits; and it is not de- 
nied -— 4p he might have had a Decree, if he had 
ayed it. 
Dy Lozd North confirmed the fozmer Decree made by 
the late Loꝛd Nottingham fo the Bean P2ofits, and that 
the Executo2 of Sir Thomas Thinn, Erecutoz of Sir 
James, ſhould account foz them ſo far as the Eſtate of 
Sir James, &c. 
' 


Brown contra Williams. 28 Feb. 1682. 


ÞE Allignee of a Bankrupt erhibits his Bill againſt Purchaſer t 


the Defendant to diſcover Gods of the Banktupt, t 


that came to his hands after the Bankruptcy.” The Dee e not 
fendant by way of Plea ſets fozth, that he had no Gids 104" ro 


of the Bankrupts, oz that ever were his, but what he 
bought fox full and valuable conſideration, and bona fide ; 
and that at the time of the Sale and Payment of his 
Pony, he had no notice either of the Commiſſion 02 of 
any Ai of Bankruptcy committed by the Bankrupt. 
On long debate the Plea was allowed by the Low 
North, and to take what remedy they could befo2e the 
Commiſſioners, oz at Law. 

Hutchins, Councel foz the Defendant, cited a fozmer 
Pqeſident, but was not pꝛoduced. 


| Leak contra Morrice. T be ſame Day. 


Defendant, which was in effeit, that the Defendant 
ſhould aſſign a Term of Pears in his Houſe, and Plate, 
and certain Ueſſels of Beer fo2 200 Guineas, whereof 
he paid one in hand as Earneſt of the Bargain, and thee 
days after 19 Guineas mo2e ; and part of the Bargain 
—— that it ſhould be executed by Wzltings by a certain 
time, 

The Dekendant pleaded the Statute fo2 pzevention of 
Frauds andPerjuries,and that it was a parol Agreement, 
and none of the Gods delivered by the Defenvant, ſo — 
ought 


diſcover. 


Pankrupt. 


ve Bill is to have an Agreement perfo2med by the Star. 29 Car. 


vithout no- 


_— — — 
— 
* vw 4 


— ſ— "IE 


Mt 


136 Term. Hill. 34 & 35 Car. II. in — | 


ought to be no relief in Law oz Equity, but confeſt the 
receipt of the 20 Gutneas, and offered to repay them. 


Keck pro Def. at the Bar enfozced the Plea, becauſe it 
was to take away the Defendant's trade, and alledged the 
Mony was only paid fo the Leaſe. 


Lozd Keeper. It's clear the Defendant ought to repay 
the Pony; it is charged that the Agreement was to be 
put in (Writing. 

Tt was anſwered, Yea. 


Whereupon the Lozd Keeper over-ruled the Plea, 


Anonymus. T he ſame Day. 


Purchaſer 


_ Slignee of the Commiſſioners of Bankrupt, Port- 
— 28 — man exhibited his Bill againſt the Defendant to 
kruptey not diſcover Lands, &c. which were the Bankrupts at the 
chargeable time of his breaking. 


in Eqmty to 
diſcover. 


Hutchins fo the Defendant pleaded that he was Pur- 
chaſer foz full and valuable conſideratfon, and at the 
time of his Purchaſe, and had no notice of any At of 
Bankruptcy, noz that Portman was a Bankrupt, noz of 
any Commiſſion, and refuſed to make diſcovery, 


And the Plea was allowed by my Lozd North, Low 
Keeper. 


Barny contra Beak. Feb. 1682, 


s £ Y* ) 


Caſual Rar: DE Vill, That the Plaintiffs Father being aged and 
gain for qou- infirm, and allowing the Plaintiff, a young Gentle- 
ble value man, but (mall allowance, that be being in want one Sty- 
ited got acquainted with him, and told him that he had 
found out a parcel of Wines, which if he would buy he 
(hould not be tnfozced to pay foꝛ them till after his Father's 
death; they went to Beak the Defendant, who ſold him ſe- 
veral Hogſheads ot wines to the value of 1280]. and affirm- 
ed them to be of that value, and ſound, god and Mer⸗ 
chantable ; and tok of the Plaintiff a Statute of 288 |. 
17 November, 1678. befeazanced to pay 1440 l. within 
twenty days after the death of his Father, The me 
cr 
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were flat and dead, and were delivered to Styſteqd, who 
could ſell them fo2 no moze than 360 J. that the Plain⸗ 
tills Father was but Tenant'fo2 Life, the Remainder to 
the Plaintiff; that this was done by contrivance between 
the Dekendant Beak and Stytted by their Fraud, and Scy- 


ſted had 20 l. of the Plainttfl, and other gratification of 


Beak, and the Plaintiffs Father being dead the Defen- 
dant Beak pzoceeded on the Statute. | 

The Defendant Beak by Anſwer, that he knew not Sty- 
ſted, but he and the Plaintiff came to htm to buy of him 


Wines, and he ſold the Plaintiff twenty Tung of Claret 
at 36 l. the Tun, in all 740 l. and after much treaty a- 


greed, that if the Plaintiff died befoze his Father then 
nothing to be paid; but if he ſurvived his Father, to pay 


* 


double the value, viz. 1480 l. That the wines were god 7 , . 
and ſound, and the Plaintiff ſent Ady, a known Cooper, this bene 


to taſt and try the Mines, who did ſo; and the Plaintiff 
to encourage the Defendant to ſell, did inkoꝛm the De- 


ever! by the 


, 
Lord %o. 
ex reitinune 


fendant that his Father was ſickly and kept his Chamber, Sr 
and denied the Fraud, and that he ſold the wines which {#4 


were left, at the ſame pzice. 

At a fozmer Heating, 9 February, 1680. the Lozd Chan- 
cellor relieved the Plaintiff, 

But now the Bill dilmiſt ſaving as to the penalty of 
the Statute, fo2 there was no pꝛok of any Fraud, but ſt 
was a hazarvons bargati. by | 


Loꝛd North. Jt may be Styſted put in other Wines, oz 
tok out of theſe and filled 'em again with bad. 


Nota. That the ſame dap, viz. 9 Feb. 1680. when the 


1. Pro Oer. 
Low Chancellor relieved Barny ; he did not in another te 15 


Caſe relieve though very like it, viz. between the no 
Plaintiff Barny and Pit. Pit lent Barny 1000 |. to have 
2500 |, if Barny ſurvived his Father, and to loſe the 
1000 |. if Barny died in his Father's life-time, ſecured by 
Judgment ; Pit ſued; Barny ſought to be relieved in E- 
qultv aud was diſmiſt, a 
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Nortly 2. Pro 
Def. per the 


Lord North, . # 1 ? 


3. And then 


reverſed by vs 


the Lord 
(Chancellor 


Teffries. Trin. £... 
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Amand contra Bradburne. 


Truflees al- 1 Ruſtee ſued concerning the Truſt in Chancety oh: 
_— £ tained a Diſmiſſion and hay Coſts paid him as in 

-.—* courſe, but the Coſts allowed him and tared were ſhozt 
of his real Coſts, After a Bill by the Celtuy qui Truſt 
to have account of the Truſt, on account of his digburſe- 
ments he ſhall be allowed his true and neceſſary Coſtg 
2 Duſt, and not be concluded, &c. and (a 
ozdered. 
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Lord Craven contra Widdous, 27 April, 1682, 


T7 1 their ſeparate debts (ould charge the Stock, 
only his an Eſtate, oz to that effect; they both became 
ankrupts | wad a e ajnlf thew both, one of 


1 890 g than Cother. 
| vi 15 N oy each he Ji ot 
ankrupt, an on gecoun e Joint. the Joint 

5 5 od th wou 7 


© Partnirs {a Trade put in each an equal Pannen both 
and agreed by Covenant that the Stock Baukrupes. 
ſhould pay the debts of the Stock, and neither 


d erc lube the ſeparate Trepitozs _— 
charge the Joint- Stoch, but that it ſhould taste the girors equa. 
Stock Debts. 
But the Opinion of the Loꝛd North e contra. Fo the 
Covenant of the Partners cannot bind any of their Cre- 
ditozs, but only themſelves. 
Quære. How the ſeparate Credito2s could have other P:o . 
Title than thoſs ou whom thep claim. 
Dicitur, if one Defen i cannot be found to 
lexye Pꝛoceſg on him, if Pzoceſs be againſt him till Se- 
eſtration, and he all not appear, you proceed againſt 
reſt, as when one is outlawed at Common Law. 


T 2 Brown 
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Arbitamcnt 2 in Tail to his fleſt, ſecond, & 1 ＋ 
WPlamt 


Brown contra Browne | 30 April 1683. 


DE Plaintiff was Tenant fox Life, the Remainder 
cmain- 
der to the Defendant in Tall. T having na 
Don committed waſte; the Oefendant bzought his Acton 
fot the waſte, aud at the Niſi Prius P the cquſent of the 
Parties and Rule or Coutt the Matter Wov- referred to 
two of the Jury to make their Award by Michaelmas; on 
defeit of an Award then to Ballard an Ampire; no Arbitrg. 
ment being made, the Umpire made his Award and award. 
ed 348 J. damages; the Plaintiff exhibited his Bill to be 
relieved againſt the Award, any fo2-Equity alledgey 

irſt, Exceſſiveneſs in the Damages. X 

Secondly, The misdemeanour in the Umpire, that he 
had declared befoze the UAmpirage made, that he would not 
meddle in the matter, and after Umptrage made, declared 
that he made his Umpirage foz fear. he ſhould be arreſtey, 
whence his Councel inferred that he had been menaced. 

Laſtly, That after the Submiſſion the Plaintiff had 
repaired the ]P:emiſfes, and proved Repairs made, and 
that 40 8. would perfeft the Repairs, and therefo2e pzayed 
a new Tryal, 3 oy 

The Defendant inſiffed that the Umpſrage ought not 
to be ſet aſide without fraud oz partfalſty pꝛoved, that Hig 
ſaying he would not meddle in the buſineſs was in Auguſt 
befozr the Time he was to make his Umpirage, as the 
Truth was; and the Defendant had notice given htm by 
the Umpire to attend, which he did not, fo that the Um- 
pſre had no notice of the Reparattons, and it he had, it 
was not material to avold the Award. 

The Lozd Keeper diſmiſt the Bill. 


Baily contra Cotton. 13 May, 1683. 


Emble ſeiſed in Fee conveyed the Lands to the De- 

fendant foꝛ 1000 Pears, in Truff, that whereas di- 

vers Dutts and Controverſies were touching the Lands; 

that the Defendant ſhould defend the Sults (Nota, he 

was Tenant of the Land then and befoze to the "u_ 
bi 
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m_ and Title with the Pzofits and yearly Accounts to ta 
Bemble of all ths P2ofits, and pay to him, his Executoꝛs 
and Adminiſtratozs the ſurplus of what he ſhould not er- 
pend, and ſhould pay an annual Sum after his death to 
the Plainetff;; and another annual Sum to another, und 
died; the Plaintiff was his Toſin and peir and ſuch fo2 
Account” and fo2 the Lands, in regard that a Cru re⸗ 
ſulted to the Peir after the erpeeſſed Truſts were per- 


fozmed, —=Y 
The Lord keeper difmift the Bln. 
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Foot contra Salwey-& a, 6 June, 1683. 


001 let to Freight to the Dekendants being of 
the Turkey Company, 200 Tun of a Ship, where. 
in he was intereſted, foz a Aopage to the Streights, 
the p2ice of the freight per Tun was not erpzeſſed 

in the Charter-Party, The Ship bzought home no Silk 
02 other Commodities, uſed to be bzought from Turkey; 
the Freight whereof of ſome in ſuch Moyages was 5 1. 
Fer Tun, and of ſome 6 |. per Tun uſually and conſtant- 

v patd, but bzyought home only Boxr-wed, the Freight 
whereof uſually was only 40 s. per Tun; the Defendants 
would pay but 40s. per Tun; the Plaintiffs Bll is to 
have 51. becauſe though it be not ſo expzeſt in the Charter 
Party; yet it was erp2eſly agreed, that the Shipſhouldbe 
loaden with Silks oz other the Gods that paid the greater 
Freight and enkozced their Equity; koz that Bor-wod ne- 
ver in ſuch Gopages was brought home alone, but only 
to fill up empty places, but Cottons oz other Gods, and 


no Man well ever let out his Ship, nor take Ship to freight 


fo2 Vox wond only, fo2 the freight at 40 s. per Tun will 
not pay the Charge to the Owner of the Ship; and al- 
though the Defendants pꝛetend that they could not freight 
the Ship with other Goods, becauſe the Locuſts fn that 
Pcar had eaten and ſpoiled the Cottons in thoſe parts, . 
that 
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that might not excuſe them from their Agreement, which 
the Plaintiffs Councel very earneſtly pꝛeſt to have read 
and pꝛoved, eſpecially Mꝛ. Solltcito2 Finch, who finding 
the Court againſt relieving the Platntiff upon the parol 
Agreement ſaty, that moſt part of the Cauſes in Court 
were of that nature; yet the Court would not agree with 
him: But you may take remedy at Law upon your parol 
Agreement. | 

Sollicitor. No, my Lozd, becauſe the Deed is the 4. 
greement in Law. | 

Low Keeper. Why, when it ſtands with and not con- 
ttadicts the Deed, you may ſue.at Law; and on Conclus 
flon did not relfeve the Plaintiff, 


Alderman Backwell's Caſe. Poft. 


Onmiſfton at the Complaint of fifteen Ceeditozs on ftw. 
the Statute of Bankrupts, iſſued out againſt Alder- 22 * 
man Backwel, who died ſho2tly after ; thefe Credits 
having Judgment, and finding that on their Judgment 
they might have better remedy than their pꝛopoztion was 
Iſkely to be on the Commiſſions : The Peir of the Bank- 
tupt paid their Debts, and none other Creditozs uppear⸗ 
ing then to pzoſecute, by their conſent the Commilſſſton 
was ſuperſeded, and after thirty other Creditozs ſued 
fo2 a diſcharge of the Superſedeas. | 


Firſt, Becauſe when a Commiſſion is granted, not on- | 
ly the firſt pzoſecuto2s arc intereſſed therein, but all that | 
will come in within four Months; and therefoze they | 
having tendzed Contributton within the four Months | 
the Commiſſion onght not to have been ſuperſeded by 
conſent of the fifteen. 


Secondly, They alledged that the Commiſſſon had been 
dealt in by the Commiſſioners, and an Aſſignment-of 
Lands made, and the Alderman being dead, they ſhould 
be remedfleſs, fox no new Commiſſion can be now grant- 
ed, therekoꝛe pꝛayed a difcharge of the Superſedeas. 

On the other ſide it was objeted that the Aſſignment | 
was vold being mave after Backwel's death. li 


The 
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The Lom Keeper North. Tf J crred in granting the 
Superſculcas Þ can Diſcharge it. 2dly. But if ſome Cre. 
ditoꝛs obtain a Commiſſion and receive ſatiskackton, J can 
at their requeſt ſuperſede the Commiſſion, ik none other 
Crevito2s appear; Jam not bound to call them in, elſe 
it were miſchievous, therefoze oꝛdered the Commiſſion ta 
be brounht in and the Aſſignment, ik the Aſſignment bg 
well, J can, &c. Cry that at Law. 


* 


Davis contra Weld, 22 June 1683. 


e eder. Arriage Settlement on the Plaintiff and Wife fox 
— life, the Remainder to Truſtees fo2 the life of Da- 
| v in Truſt to pꝛelerve Contingent Remainders to the iſt, 
2d, &c. Sons, &c. in Tatl: They were married eleven 
years, had no Childzen, and Davis had not the Poztion 
of 1000 1. paid, and was in debt 4000 |. by that and other 
occaſions; the Eſtate ſettled was alledged to be 6001. per 
Annum, and the Bill was againſt the Remainder-man fo} 
life to join in Sale of ſome part which alſo could not be 
done, and alſo the Father and Pother eaten out with the 
Debts, dziven to great want, and Pecedents cited 
where it had been done. 
Lo2d North. Jcannot juſtiſie to decree a bꝛeach ol Truſt; 
{f tt hath been done, it was it may be when Recompence 
was made; and at laſt ozdercd]Þrecevents to be lookt into. 


Prideux contra Gibben. 23 June 1683. 


T WM; 1418 
Neviſor not Ad on Treaty of Purchaſe — . with Pollard, 
tel. Articles were made and Pollard to convey to Amery 
Lands called Rawſon in Fee; Amery makes his Will in 
wzlting, and deviſcth in general wozds, All his Lands to 
be ſold tor payment ot his Debts and Legacies ; After Raw- 
lon is conveyed to him, and he after levies a Fine, and 
the Loꝛd Chancellor pzonounced a Decree that the Lands 
were well ſold, though the Deviſe general and the Devt- 
ſoz not ſeiſed at the time of the CUI made, noz no new 
Publication of the THI being fo2 payment of Debts 3 and 
ſaid, that ff a Yan deviſe all his Lands foz payment of 
Hh Debts, and after purchaſe Lands, that he would decree 
1H ug Sale although there be no pꝛecedent Articles, Joh 
| | | On 
1 3 
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John Robinſon and Fawkyor 1 Noch. in a Bill 
of Review again Nathaniel Noel, and other 
Children of Martin Noel deceaſed, on the fu 
1 ng by the 67 Children. 


The Caſe was. 


bat Maltla· Voel betiin feited in ret ut the Molety of , 

a Plantation in Barbadoes, by his Will in waiting,de- 2%, 358, 
viled the ſame to Robinſon aid Theodore Noel, who died 
an Inkant, and made Robinſon and Theodore and ſames 


Bop 0 —— Executo2s, and appointed Ro- 


bin ſog to ma E antariongnd diey;.theErecutozs 
20ved the will; the Bill chargeth that Robinſon was to 
upply the ſaid Plantation during the Plaintiffs Ptuozity, 
{nd to anſwer the Þ2ofits to them, it being fo2 their Main ⸗ 
tenance, and chargeth that, by the Mill the, Plantation 
was deviſed ta the }laintiffs, and the ſatd Theodore ſince | 
dead; and the Bill pꝛayeth an account againſt Robinſon al- 
though he havaſſigned to'Fawknor, and leaſed to one War- 
ſam fozPears at a tertain Rent, and yet had afſented to the 
Legacy; fo2 he made a Leaſe of the ſaid half of the Plan- 
tation, reſerving the Rent to himſelf in truſt fot the 
Plaintiffs, and they pzay an Aſſignment of the Term 
and account, Theodore, and James being dead, and the 
Plaintiffs their Adminiftrato2s. | 
| 


The Defendant Robinſon confeſſed the Delli of Martin Quere, if an 

Noel, the Father, and that by his weill he deviſed theſame **<* 
to him and to Theodore and to James; but denleth himſelf 
chargeable to the Plaintiffs. 

1ſt, Becauſe; by: the Lau and Cuſtom of Batbadoes, 
Plantations though in Fee are not to ga ta the Heir no 
Legatee'till Debts paid, and that the Teſtato) was in⸗ 
debted to others and to himſelf in great Sums ultra the | 
value of the Plantation, and mentions the Sums, and | 
that he not being app2iſed at the time of the Leaſe of ſuch | 
Law o2 Cuſtom of the Barbadoes, made ſuch a Leaſe and fl 
Reſervation of the Rent, but that he made the Leaſe as 1 
Cuardian and Truſtee foz the Plaintiffs the Childzen, | 
and not as Erecuto2, and therefo2e it cannot be taken as 
a diſpoſition as Executoz, 02 aſſent to a Legacy, 


The Lozd Keeper decreed fo2 the Plaintiff. 
d DE 
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Lord Ranelaugh contre Hayes. 


—_ 


Covenant to 
ſave harmleſs 
decreed. 


Ayes covenants to (ave the Lom Raneluugh 
barmieſs touching thiee parts of a Fatm aſ- 
ſigned to Hayes by the Lozd Ranelaugh, & ſue 
uia damnify. Derreed by the Logd North to 
ſave darm , and a Paſter to tar Damages: But it 
was much oppoſed by 2. Keck, berauſe a Covenant is 
not to — any thing in ſpecie, and a Matter in Cha- 
cery to tar Damages inffeav of a Jury, and the Plain- 
tiff hath remedy at Law, and not here. 
And Nota, the Bzeach aſſigned wap, that the Platnti 
was ſued in the Exchequer by the Aung toz Renit, but it 
was not charged in the Bil here, og move that the 
Rent was behind, but only that he wap ſired, &e. und 
efted that this would fog every petty Beach (Mbjet the 
lendant to Commitment. 
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Howard Vid. contra Harris N Robert. 6 Nov. 1683. 


DE Sill was againſt Harris and Robert to redeem Mortgage. 
two Boitgages made to Harris by Henry Howard 
late Husband of the ]Platntiff, and B2other of H. Þeir to 
Harry; the Bill charges the Boztgages made, and that 
there was ſome Agteements ko; Redemption, if not er- 
pzeſſed in the Deevs, yet was to be redeemed and charg- 
ed that ſhe was Jointreſſed on Articles made befoze Mar- 
rlage, executed after by reaſon Howard, the intended Þug- 
band, was then an Infant, but at fall Age made a Joſn- 
ture to the Plaintiff, and offers to pay the Monp, ſo ſhe 
may be admitted to reveem 3 Robert contents to her de- 
mand; Harris denteg the Articles and ſetg'fo:th that as to 
nine Tenements he was a JIurchaſer fo2 valuable Tonſi- 
deratton 1600 l. from Str Robert Howard, and after two 
Moꝛtgages made to him, the laſt Boztgage incluving the 
firſt, and redeemable on payment of 10001. the nine Te- 
nemetits in Leaſe to thee lives yet in being. | 
The Caſe came now to be heard, and on the Pleadings 


2 wag, Viz. 155 

t Robert Howard in 165. by Kine and Dee pꝛouuted 
and Moved, condeped the nine Tenements' in Reverſlon 
after thiee lives yet in being, and whereon 7 1. 104. was 
reſerved to Harris and his Heirs. Anno 1665. ſhe (Sir 
Robert was then dead) married Henry; 1671. Heury tit 
conſideration of 1066 l. mentloned in the Deer to be patd, 
converen Lurkia and other Lands (the nine Cenements 
are no part of theſe Lands) to the Plaintiff fox het life 
fo her Jolnture (Quere if not fo2 part ot het Jointure) 
and after in June 1671. conbeped the nine Cenements in 
Reverſion to him in Fee, but not to be reveemey but by 
Henry and the Heirs Bales of his Body and by no othet, 
which by his Anfwer he ſaleh was done ſo, berauſe of the 
injury Sir Roberc had done him; fox now one Berry then 
Þusband to the Platnticf, hav ſet on fot! a fraudulent 
Tonveyance made by Six Robert and hes B2others, where- 
by Berry pꝛetended that Sir Robert was but Tenane fox 
life, and ſo the Conveyance of the nine Tenements was 
voiy which tnduced Harris to conſent, for thereby, viz. by 
this Portrage and his Convepante he (ill kept poſſeſ- | 
ſion; and receivevtheRents 7 l. 10s. | | 


U 2 After | 


m n_—_ FT wo ww 4s War 


_— 
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Afterwards having his Mony 564 1. ſecured by this 
Mortgage, Henry Howard had need of moze Monp, and 
Harris ſupplted Henry Howard with 436 1. more, which 
made the vebt 19501]; and tok a Yoztgage Anno 1672, 
of the ſame Lands (the nine Tenements in Reverſion as 
afozeſatd) and of divers other Lands to him and his Heirs 
redeemable only by Henry Howard, and the Þeirs Maleg 
of his body; but in this Conveyance (Quzre, if not in 
the fozmer Mortgage alſo) Henry Howard covenants ta 
pay the Jntereſt duly every half Pear, and the 1000 l. in 
Anno 1686. Afterwards in 1673. Henry Howard convepg 
Hopſcll and Aiton, which are the nine Tenements, and 
divers other Lands to the Plaintiff fo2 life fo2 Jointure, 
the Remainder to himſelf and the Heirs Bales of his bo- 
dy, 02 to that effet, the Remainder over, under which 
Robert the other Defendant clatms; but as bekoze is 
ſaid, the Plaintiff till this Conveyance had no Title to the 
Land in Hopſell, &c. the nine Tenements, 


Mortgage re> F02 the Plaintiff, Mz. Sollicitor, Mz. Keck and others 
«ccmable by (nſiſted that both Conveyances being with power of Re. 
„ demptton by Henry Howard and the Heirs Pales of his 
Male. Body ought in Equity to be not ſo reſtratned. A Bozt- 
gage can by no Art oz Clauſes be ſo reſtrained, but the 
Moftgageoꝛ and his Aſſigng of the Equity of Redemption 
oz his own Heirs, though not of his body, may redeem, 
elſe it would lie tn the power of a Scrivener to make all 
Mortgages abſolute in effet, and to put a bar to the 
Power and Juriſdi#ton of this Court to relieve in Caſes 
of Moztgage by inſerting ſuch a Claule. 1 
M2. Keck cited a Pꝛecedent 1678. between Killington 
and Green, The Condition of a Boztgage was to re- 
deem during the life of the Moztgageoz. Decreed that 
the Beit might redeem. 
2dly. The Covenant on Henry Howard his part to pay 
the Mony and Jntereſt makes it a Moꝛtgage on Harrs's 
part, and he might ſue foz the Pony, and it cannot be a 
— but it muſt be a mutual Boztgage equal to 
oth. 


On the other ſide it was ſaid, that generally it is true, 
that no reſtraints could be put on a Redemption where 
the buſinels is only lending ok. Monp by the one, and 


ſccurtng the Monp lent by the other; and therckoze : = 
8 aſe 
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Cale were only that Harris had lent, &c. and Howard had 
made a Yo2tgage reveemable by him oz his Heirs Pale, 
&c. his Heir general o; Aſfgnee might redeem ; fo? ſecu⸗ 
ring the Mony is the main of the bnſineſs, but this is not 
the Cale as to the nine Tenements ; fo2 it is alledged and 
pꝛoved Sir Robert Howard had long befoze the Jointure 
viz. 1651. abſolutely and fo2 a full Conſideration by Find 
and Deed ſold thoſe Lands to the Defendant, viz. the Re- 
verſion and Rents 71. 10s. and Harris in poſſeſſion o 
the Rents befoze and till the Jolnture made; and th 
Conſideration of the Yoztgage 1672. fo him by Henry 
Howard was the pꝛecedent Titfe from the Father of Hen 
ry. Ik it had been ſo platnly fatd, that fo2 thar reaſon and 
becauſe he would only redcem, and ſo his Heirs Males, 
it would have been a god reſtraint, that he and his Þcirs 
Males might have liberty to ſet on ſ@t his pꝛetence, but 
no other. Ik A. in beach of Truſt veſted in him fo J. S. 
ſhould convey the Lands to B. and B. being intituled under 
a beach of Truſt, eonveyed to J. 8. on Condition, that 
he and the Deirs of his body may redeem. B. died with⸗ 
out Iſſue, (hall bis collateral Heirs redeem, and lo ag 
that J S. ſhould be forced to convey not only the Tntcreſt 
he hath by the Bo2tgage,but extinguiſh his ancient Title: 
fo2 ſo it is deſired here, that Harris ſhoufd convey to the 

laintiff and ſo loſe his fozmer Title, fox which he pain 

o much, and hath no conſideration fo2 it; fo? his lending 

of Mony to Howard is no conſideration to Harris to loſe 
his Purchaſe and dis Mony which he paid fo? it. 

Again, Harris did really purchaſe from Sir Robert, it 
is not alledged 02 pꝛoved how Henry Howard comes to be 
intereſted, or what Title —— had; it is not 
ſald ſo much as in the Bill that Henry Howard was ſet3- 
cd of any Eſtate in Fee o2 otherwiſe, but abrupte that he 
made ſuch Jointure and Moztgage, and pꝛays the Convey⸗ 
ance, paying the Moztgage⸗monp. | 

The Defendant ſets kozth a Purchaſe from the Father 
by Fine foz valuable conſideration. Now if vou will have 
a Reconveyance and redeem, you muſt ſhew why the Con- 
veyance to the Defendant is not god by ſhewing a fozmer 
Title to the Title of Sir Robert the Contis02 of the Fine, 
0: tavaltvate his Conveyance by ſome matter, and not 
only by Replication aver your Jointure; elſe if a Barr 
take a Woztgage of his own Lands and lend Mony he ſhalk 
loſe his Land fo2 his own Monp, viz. fo nothing, 
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lc! 1 The Objefion on the Covenant can pzeſs no further 


Intetett. 


Surrender 
decreed ac 
cordins to 


Poſſe ſlion. 


than as to the other Lands, where the Defendants Title 
is only the Poꝛtgage. 


The Poztion the Plaintiff bzought is but 10001, both 
her Jointures are near 1000 l. per Annum. 


The Lozd North, Logd Keeper, decreed the Redemp- 
tion, but on payment of the Pony, and Jntereſt on In. 
tereſt; and took a Difference where the Covenant is to 
pap the Inter eſt and where not, foz debt lieth on the Co; 

enant. 


 Lyford contra Coward. 6 Nov, 1683. 


Lands, parcel of the Panoz of Buckeridge in the 

nty of Berks, and his Title is by a Surrender made 
long ſince by Richard Lyford, Father of the Defendant 
Mary, to the uſe of his Mul, under which Will he claims, 
becauſe all the Rolls are loſt oz detained by Blagrave Lo 
of the Panoz, and infozces that the Surrender is to be 
pzeſumed becauſe that he had deen in poſſeſſion 40 Pears, 
and done Dult and Ser vice to the Court as a Copybolder. 
Bla grave the Lozd denies having any Rolls: The Defen- 
dant Mary denfes both the Surrender and Mlll, and that 
ſhe was but thace Pears old at her Father's death, whoſe 
eir the is, and ſince a Feme Covert, and therefoze no 
aches can be imputed to her, neither in Law noz Equity; 
and being an Infant did not diſcover her Title, but laceip 
being Þeir to her Gzandfather, who made the wil; and 
fo2 trial of her Title hath bought a Plaint in the nature 


1 Bill was foz a Decree of certain Copphold 
ou 


Writ of Ail. Of a wont of Ail, as Þeir to her Gzandfather, viz. Daugb⸗ 


ter and Þeir to Richard, Son and Peir to Richard, Þho 
as is pzetended made the will and Surrender. 


At the Hearing the Plaintiffs made no pat of the Our · 
render and Apmittance, but pꝛoved that de had ſerved (e- 
veral times as a Copyholder at the Court, and pzoduced 
a Note under Sit Edward Powell's hand of a Receipt of 
Monp foz bis admittance; but to what Eſtate bs —_— 


nt, ® va © 
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mitted, does not appear. It was alſo inſiſted on, that 
the Plaintiff had paid ſeveral Legac(es given by the will; 
but this was but lightly inſiſted on at this hearing, (but 
_ on the long Poſſeſſion) becauſe there was Aſſkts 
enough to pay the Legacies, and the Legacies were þet- 
ſonal, nothtng at all relating to the Lands; 


The Oefenvaiits Councel an(werey t The Poſſeſſion po = vo 
again(> an Ankant and Feme Covert, was no concluding (ol l 
Evid ce, elpettally agatgit an Heir to ſuppozet a volan⸗ * 15 


ta 


tary Condepatire agaiiiſt an Heir at Law, who bad vat fair an Fe- 
this Land fekt per, being bus 4 |. ee Anaum. wWohrreut ne Covert. 
great Eſtate from the G2andfither : 


the Pigtntitk Hay 
And {ity hat the Bill was founded on matter theerlp 
triable ut Law, whethee Mill z no Wil, Surrender oz 
no Sutrender. 7: 


But the Lozd Keeper infifting much on the Poiteſfion 
as ground to make a Decree foz the Surrender; 


The Detendints Cotncel replied, That by the Stacute 

of 3s H. 8. a Crit of Ail is allowed to be bzought upon a 

Sellin within fifty Pears : And tho' in ſome Caſes the Limicarion. 
Corrrt dus decteed Settlements without Trial; yet that pon. 
was always where the Bill wag founded a ſome matter 

of Equity pzopkely and peculiarly, finally to judge, as 

where a Truſt is built upon a Conveyance, 02 the like; 

and the laſt Judgment is in this Court, which here is 

not fo : And it the Plaintiff thought an infertoz Court 

not capable enough to try the Point, if the Defendant 
ty ma? 0 Be W's he Emir 

as ou g y the 

* Pidintiffs could habe here. | 


But the Lozd Keeper, tho' much preft.co the contrary, 
decreev the Cutraves, and left the Defenvant to try 
WH oz nd weill. | 


Ratcliff 


| 
| 
| 


— — —— . 
„ 


Term. Mich 35 Car. II. in Cancellaria. 


Rateliff cora Graves. 7 Nov. 1683. 


. N Ctecuto2 liable to Debts and Legacies payable 
euch 1 in tuturo, and having Monp of the Teſtatozs in 
5 luce his hands, lends it at Prot, and receives it and the Pꝛo. 

fit, 02 Intereſt thereof. The debate was, whether he ſhall 
anſwer the Jntereſt he received as Aﬀets ; Lynch's Caſe, 
and ather Caſes, ante; and the Caſe of :. Cartwright 
in this Court, (where it was decreed, That the Execu- 
to2s ſhould not be charged, and affirmed in an Appeal in 
Parliament) were cited; and the reaſon given then, and 
now given, becauſe the Exetutoz not being bound to 
lend, &c. It he do lend, tis at his peril; and ik it be by 
that occaſion loſt, he hall anſwer the ſame out of his own 
Eſtate: And therekoze as he __ bear the Loſs, he ſhall 
bave the Gain. 


The Lom Keoper remembred Cartwright's Csſe, fot 
he ſatd he did not like that Caſe, fo2 ſaying alſo that when 
the Exccutoy lent it on Security, he might ſecure him- 
ſelf fo2 a (mall matter. 


A Sollicitor. Pp Lord, the Security ta talen may 


Keck. It hath been taken here as a Rule that the Er 
ecutoz ſhall not be charged. 


pet now the Lom Keeper decreed the Executoꝛ n 
be chargen. 


It war. Nota, Ae that this Term he declared, that where a 
ing on the Leaſe fo2 Pears is to wait on the Inheritance; That it 
— ©, ſhall be Allets as to Debts as well where the Jntereſt of 
Ae de he Leaſe is in the hands of a Stranger, and not in the 
14. Il, Diner of the Inheritance, as when it ts in the Ceſtuy 
Rep. accord. qui truſt, of the Jnheritance, and the Intereſt of the In ⸗ 
Y (e heritance in a ſtrange Truſtee, 
ud 's Caſe. 


Nota, Contrary to fozmer Reſolutſons. 


Lord 


— 
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Lord Ranelagh contra Thornhill. 17 Nov. 1683. 


Jil of Review to reverſe a Decrce fo2 Monp on ac- lucrel! 
count by the Baſtcr, whoſe Repo2t was decreed : 
he Erroz alledged was, that the Baſter had allowed In. 
tereſt upon Intereſt, foz having made a total of divers 
Sums paid by Thornhill, and Intereſt fo2 them. The Ma- 
ſter then added other Sums after pald, and then caſt up 
the fozmer total, which was compounded of Jntereſt and 
Piincipal, and in the latter allows Intereſt fox the firſt 
total, &c. and the Loyd Ranelagh being ſummoned to at- 
tend, refuſed 02 ieglefted, and moved to be heard; but be- 
cauſe not proper to be moved after a Decree, not allowed 
by Motion, but now direcked to be examined and refifiey 
as to that point, but the reſt of the Decree to ſtand, 


Harding, and others, contra Marſh, Langley and 
others. 19 Nov. 1683. 


N CommiſſtioMcainf Peacock f Bankrupt, ſued out Bank rupt at - 
by the Plaintiffs: I Diſtribution was made of %% 

370 l. to the Plaintiffs ; after the Plaintiffs in two inen. 
Suits at Law pꝛoſecuted by them, were non ſuited in one, er Credi- 
and a Clervift againſt them. Which Suits were to have tors may 
recovered 600 1. part of the Bankrupt's Eſtate, and then a but 
they exhibited a Bill in Chancery, and there were diſmiſt, gurb the tor 
becauſe, Bankrupt oz not, was only triable at Law; then er 
they ſued at Law, and had Judgment, and alſo Execution non. 
fo 6001. Then Langley a Creditoꝛ pzays to be admitted 
in, and tenders Charges of the Commiſſion, and that he 
may be admitted to partake in ſo much of the 600 l. and 
other Eſtate, ultra and beyond what was already diſtribu- 
ted. The Commiſſioners admit him, and call the Plain⸗ 
tiffs to account; which they refuſing to do, the Tommil- 
ſioners (ſue the Plaintiffs on a Covenant which the Plain- 
tiffs had given to the Commiſſioners, as is uſual. 


The Plaintiffs now ſued to be relieved againſt the Cop 
benant on two Reaſons : | 


* Fiſt, 


4 


f —̃ — — — 
164 Term. Mich. 35 Car. II. in Cancellaria. 


Firſt, That after the four Months elapled and Dittri⸗ 
bution, no Creditoz can come in. 
Secondly, They had ſpent in the Sults goo |. 


The Cauſe was now heard: The Defendants Councel 
argues, that it was true that Langley could not come tt 
to diſturb the firſt Diſtributton, but might come in foz t 
reſidue of which no diſtribution was made ;.fo2 in that the 
firſt Creditoꝛs had no moze Jntereſt than the Defendan 
and there are no negative woꝛds in 21 Jac. which makes the 
teſfraint : But as to what is diſtributed by the e 
Law, 1 ; Eliz. All Creditozs, whether they ſue out the Com- 
miſſion 02 no, might at any time come into the Commil⸗ 

ſion ; fo bythat Statute, each Creditoꝛ is to have his P2o- 
poztion, pro rata, out of the Bankrupts Eſtate, which made 
the Execution of the Statute in point of Diſtributton,un- 
eaſy and difficult, becauſe it was hard to find out all the 
Creditozs : And on the other hand, it was to great a 
Power in the Commiſſioners by that Law; becauſe the 
Commiſſioners might have Power the next dap after the 
Commiſſion, oꝛ as ſcon as they pleaW, to ſell and diſpoſe 
of the whole Eſtate : To obviate which, 21 Jac. gives re- 
medy and the words in that Statute, (befoze Diſtributt- 
on) muſt not be underſtod of the Eſtate that is not diſtr(- 
buted. 

As J was about to argue that point further, (it having 
been alledged at the Bar that Langley's demand was 
vain) fo2 nothing could come to him ik he contributed to 
the Charge the Plaintiffs had been at; fox the Eſtate to 
come in, viz. the reſidue, would not be beneficfal to him, 
Goo |. only is tecovered, out of which jou |. and 170 l. be- 
ing deducked, 130 l. remamed; and if their Charges in 
Recovery were allowed, nothing would remain. 

But Y2, Keck, of Councel with the Plaintiffs, acknow- 
ledged the Defendant was to come into the Commiſſion 
paytng the Charge, 

The Lo Keeper referred the Account of the Charges 
to be ſpecfally repozted by the Maſter; fo2 Langley inſiſted 
that he had bon 2001. in charge with the Plaintiffs, and 
g to be but at charge of the Commiſſion, not of the Suit ; 
fo? the Recovery is to theit own uſe, viz. the 470 l. not of 
Unneceſſary Suits, where alſo they failed. 


Lampen 


W ds ics 
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Lampen cmra Clowbery. 19 Nov. 1683. 


Iliam Clowbery by bis Mill gave 2000 l. ta the Device 


Defendant; Item to the Daughter of the (aid O. 
Clowbery when he hall attain her Age of 21 Years, oz be 
married, which all firſt happen, the Sum of 500 |. to be 
paid her, with Jutereff. The Teffato2 died, the Daugh⸗ 
ter Legatee, died under age, unmatried. O. Clowbery 
her Father, ber Jdminiftratox, ſued/and/had a Decree fox 
the 500 l. and Jntereſt thereof,. to be accounted from the 
veath of the Teffatoz; and Lampen (again whom the De- 
ctee was) -being\Executog, &c. biings a Bill of Review. 

here on debate, the Difference was allowed by the 
- Low Keeper, between'a/Denile of 500 |. to one to be pain 
at her age of twenty one, 02:married, there it is due, tho? 
ſhe died befoze twenty one; and where 500 |. is deviſed, if; 
oz when ſhe comes to twenty one. 


3 Point being a meer point in Law, was long de⸗ 
ed. 


M2. Solicitor argued, that becauſe Intereſt is to be pald, 
therefoze the P1incipal muſt be due; and ſaid that the 
woꝛds tranſpoſed are 500 l. with Intereſt, to be paid at 
twenty one, had made it plain, and the Intereſk muſt bs 
intended fo: maintenance ot the Child in the Interim. 

E contra it wag (ain, that this is contrary to the words, 
which cannot bear that ſenſe wit haut Aiolente; and 500 l. 
and the Intereſt, are by the wetli tobe paid at twenty une; 
9 Marriage, not befoze' twenty one, & c. And he meant it, 
that the Intereſtctomputed, vir from his death, ſhould be 
paid foz her Poꝛtion; and this is beſt ſuituble, and ſtands 
with the woꝛds and is rational; Manrira, &c. I. 6, c. 14. 
In Teſtamentis ratio tacita non debet conſitclerari, ſed verba 
ſolum ſpeQtari debent. Multa poſſunt movere mentem Te- 
ſtatoris quæ nos latent. Ideo, per divinationem mentis du- 
rum eſt a verbis recedere. 


The Lozd Keeper once pꝛonounted a Aeverlal ok the 
Decree ; but being much pet, that the intention of the 
Teſtato2 would be clear in the Pils, he declared he 
would ſuſpend the Decree; and hear their P2ofs. 


E 2 — 04 


Mo: gige. 


Leaſe. 
Heir. 
Executor. 


Purchaſer 
not hurt in 
Chancery. 
Bankrupt, 
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——— contra Langton. 24 Nov. 1683. 


Ary — lent 7ool. and tk a Bo2tgage of Land 
called Siſon, fo2 a thouſand Pears, in the name of 

her B2other, and afterwards did purchaſe the Inheritance 
in the name of a third Perſon, and the Leaſe was aſſinn- 
ed to her; ſhe died Inteſlate, and her Mother took Admi⸗ 


niſtratlon: The queſtion was touching the benefit of this 


Leaſe; the Heirs to her (her Siſters) claimed as Þeirs 
againſt the UAdminiſtratrir. 


A Difference was taken at the Bar, viz. that if Mary 


had been firſt Purchaſer of the Fee, and after purchaſed a 
Leaſe, it ſhould walt on the Inheritance, and the Abmt- 


niſkrato2 02 Erecutoz (ſhould not have oz keep it againſt the 


Hetr ; but here the Leaſe was firſt in her. 


Lozd Keeper. There is no difference in Reaſon, and 
thereſoze viſmiſt the Plaintiff as to this point; and thar 
the Þctrs were to have the Leaſe to attend the Jnherb 


tance. 


Wagſtaff contra Read. 20 Nov. 1683. 


Ortman became Bankrupt, the Commiſſſoners aſſign 
bis Eſtate, whereof the Plaintiff made title to ſome 
Gods, and erhibits his Bill againſt the Defendant to 
viſcover the Gads, and their value, and what and how 
much he patd koz them, becauſe as the Plaintiff charges, 
they came to the Defendant's Poſſeſſſon after the Bartk- 
rupt bzoke : The Defendant ſets fozth, that what Gads 
did ever come to his hands, he bought of Portman bona 
fide, fo2 a full and valuable Conſideration, no2 did not 
know, no2 had any notice that at the time of buying until 
the now Bill, he was a Bankrupt, oz of any account of his 


Bankruptcy,and pleads this matter againſt any diſcovery, 


After long debate the Lozd Keeper ſeemed to intline, 
that the Defendant being a Purchaſer without notice, 
ſhould not be pꝛejudiced by this Court: But on the other 
hand; if the Sale were at ertream under value, as fo? 
55, oz the like, then ſuch a general Plea ſhall not ſtand ; 
(0 then the Platntiff (ould be diſabled to diſpzove, and 

any 


2 
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any Man in the like Caſe ſhould be pꝛotecked; therekoze let 
the Dekendant ſer Lake out we Goods W- oꝛ what he 
pald f02 them. Con 


Vut the Dünne Conett vbjrites; n wound De- 
ſtroy and p 17 the Purchaſer, though he pald the full 
value; fo? fk he diſcovers what he pai Md, tht Commiſſis- 
ners will aſſign the Bony, or if he diſcover the Gods, the 
Commiſſioners will aſſign them; and ſo the Court ſhall 
be inſtrumental to wound the Purchaſer. It the Plaintiff 


can help himſelf at Law by the ald of the Statute, he Decade 
may, and the Court will not hinder him, but not ald him been, bur 


P laimiff not 


here: The difficulty to avold this Biſchtef, on either ſide „ e. 
held long diſcourſe, and at laſt ended, that the Defen- vantage 

dant ſhould anſwer what and how much he pald; lo as the !! thereof at 
Plaintiff did conſent to take no advantage of the dilcove. _— 


ry, but here in this Court, and not at Law: Which the 
laintiff conſented unto by his Councel, and was to ſub- 
tbe his Conſent, with the Regiſter, and then the De⸗ 
fendant was to anſwer. 


— 


* 4 - - ©” ↄ — ly 
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Osborne contra Chapman. 


HE Defendant, as Guardian to the Plafntiffg 
CUife an Jnfant, had managed her Eſtate; and on 
the Treaty of the Plaintiff foz the Marriage with the 
wife, deſired Account, which was given him: CUhereon 
he and his Councel adviſed three oz four days, and then 
$00 l. was found due to the wife, which the Defendant 
by three ſeveral Bonds ſecured ta the Plaintiff; and the 
Platntif gave a Bond in 1400 l. to the Defendant to re- 
loaſe all Accounts to him, after the Marriage which was 
had, ap pd the Defendant paid the 8001. accozding to the 
Bonds; but the Plaintiff gave no Releaſe, but now ſued 
to have an Account, and relief againſt the Bond: But 
the Defendant inſiſted that his Agreement to make Re- 
leaſe pzoved by the Bond given by bim, and by his ac- 
ceptance of the Mony ſecured by thzee Bonds; after the 
Marriage was had he now ought not to have Account, 


Loꝛd 


: 
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Lam Keeper. be accepted of uo Pony, but of what 
was due to him; and the Account was mane be 
Marriage when he had no Title, and there i no Re 
made as there was in the like Cale by Baſſet, which 
bound Baſſet, and the Plaintif greatly favoured in the 
Accounts, and the Marriage was but one Year fluce, 
_—_— Plaintiffs purſuit is freſh ; therefoze anſiver thy 
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Bonham contra Newcombe & U. 2 5 Ja- 
a nuary 1683. 


T kozmer Decree, ut ſupra. fol. pronounced 


to be reverſt by the Lozd Keeper North on Pye- 

tedents cited and long debated: But oder to 

ſpend, &c. and he would hear the Cauſe ab ori- 
pine : Pe diſliked allo the Entry of the Decree; viz. re- 
citing the Bill and Anſwer ; and reading the P2ofs, and 
hearing Councel, decreed it a Moztgage; and therefoze 
not ſtating the Point of Fai, viz. that it appeared thus 
ot thus, &. And ſo he did lately in the Caſe of the Coiſtt- 
teſs of Angleſey. | 


-Hobert contra Hobert. 26 January. 


pe Suit was to avoid a Conveyance by Fine and Fraud. 
Deed to lead the Uſes of the Fine Twenty thzeg ele. 


} 


Pears ſince, on ſuppoſition of Fraud, purchaſing the Fee 
of the Land fo 11 |. wozth 601. per Annum; the Plaintiff 
ignozant of the value, but the Defendant well appziſed 
thereof; and the Plaintiff ignozant alſo of his Title, 


which he came to the notice of after the Fine. The Bill 
was diſmiſt. 


The 


. 


— 
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wer. 


dient. 
quality, 


London. 
Orphans, 


The Lom Keeper drtiared that it one will ſeal a Releaſe 
02 other Aſſurance, to one in Poſſeſſion, fo2 never ſo un- 
cqual Conſideration, it Hyll. pt be relieved, becauſe of a 
new Title diſcovered, unifſs there be ſome ſpectal Fraud; 
as if A. having Title, and B. in Poſſeſſion; B. conveys 
the Land to A. in truſt fox B. and then gets A. to convey 
the Land to him as ih Exctutton of the Truſt, whereby 
A. ertingutſherth his Title, &. 


Holby contra Holby. 


DOE Defendant recovered Dower againſt the Plain. 
tiff an Inkant; one appeared fo2 the Plaintiff, then 
Tenant, as her Guardian, being her G2andfayher, but Fa- 
ther to the Defendant, then Demandant in the wit of 
Dower, and ſuffered Judgment, fo2 he could do no other; 
but the Dower was unequally (et out by the Sheriff, but 
the Sheriff not culpable of any Fraud: But great Tne: 
quality appcaring 3 

The Loꝛd Keeper declared, that the Plaintiff ought to 
be therein relieved. 

Whereupon a P2opoſition was made by the Plaintiffs 
Councel, that either the Plaintiff ſhould ſet out the whole 
in thzee ſeveral parts, and the Defendant chaſe onepart 
fo2 her third, oz if the Defendant would ſet them out, and 
they choſe two, 


Rich contra Rich. 


N debate, agreed by the Councel, and not denſed by 
the Court, that a Leaſe fo2 Pears waiting on the In⸗ 
heritance of a Citizen, ſhall not be reckoned as a Chattel, 
to be divided among Childzen by the Cuſtom, - 
2dly. Jt was certiſied by the Reco2der, thut ff a Citi⸗ 


Jen convey to a Child Inheritance, tho' it be expꝛeſſed fox. 


advancement, it bars no Child's part; but ſuch Child 
may come in fox a ſhare, &c. with the reſt. | 
zdly. Jt was debated, whether (f a Citizen marry a 
Daughter, and give Monp with her, and ſhe deſire to 
come in fot a ſhare, whether ſhe ſhall be admitted ik the 
Father do not in w2iting declare her advanced; and the 
Sum, as in Inds Law temp. EK. 6. 02 whether ſhe ſhall not 
come in? 
Lov 


. ett. gona AA © 
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Lo2w A rtgard no Bye Law in the Cafe. 
E 24 —— are many, that anleſs the 
Father do vefclare nadvanted, ſhe all come in: we 
ound not on any Py-Law, but the Cuſtom, which pye- / 
. in luer C a full ee unlety the c 
revey , z 


7 wry YJ 
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Sill was 'exhiibited. ko; diſcovery ; rhe Defendant? 
- pleaded; that he mus a Purchaſer ſoz dalunhie C un- P , 
üderation, in. much &. andi that de had n not tes: 
of the Plaintiffs Cite Kc. 118 

- Rulg by: od Noch that. the Pieans to not having” 
notice by way/of Plena, was not md; but it aught ta 
have been ag. to the notice by wan otrautuer, and not by 
way of Pied, on debate; but pet that the Defendant he 
ing a „ ſhauld not loſe bythe NozmalitFof len - 
ding the benefit of bisÞlea;-(f.heſhould anſwer the whole 
Plea 3 foz if he ſhould anſwer to the time of is Purchaſe, 

which poſſibly was in facto, after the: PlainetFsPurchaſey ' 
(they were indeed both of them Poztgagees)-then the 
Plaintiff. might mat Laws de would put in a 
new Plea, and put in the Point of; notice by wap of Any 
ſwer, oz to that effet was the Oꝛder. 


* | 
. 


Broad contra Broad. 


A of Review on the Decree was bzought to heat⸗ Decree: | 
ing the 22d of Feb. 168 j and the Decree was read fo of cr 


and jan made againſt ning 


A Decree 
wm * — amid we «„ OOOtEqRRm EC 


That hat the Decree was founded on a Erutt, ariſing 
on 2 greement by the pusband; but the Decree men- 
tioned no ſuch Agreement, but recites it in recital of the 
Plaintifs Bill, and then pꝛoceeds to recite the Anſwer, 
and then pzoceeds to the Decree on this manner: wdhere- 
upon and reading the Pots, the Court decreed the 
Truſt and Redemption, but doth not ſay that duch Agree⸗ 
ment was p2zoved : Therefoze the Platntiffs Councel in- 
lifted, that the Dectee was made on the Bill and Anſwer. 


* 69 . 
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Mz. Sollicitor and others ald that it was the Tovrſe, 
and a hundzed Decrees were (0 ; gud When it is 
ee pur in (le e 1 

atters pu | 
But « contra it was ſaſd, that a Decree ouphe to be 
grounded on Fact, ex fatto jus oritur, and elle dy tho 
Courſe the Defendants ſhould be bar d of a Revieb ig inks 
caſes ; fo2 the Plaintiff in Pill of Review cannot alledge 

Matter of Fat contrary to what is ſtated (the — 

to be pꝛoved ; and it may de many Iſſues are ſoined in t 

Bill and Anſwer ; if this courſe euld hold;” all mu 

admitted, and no Pan can — on DIaoad 32 

the Decrec wag made, nozany Appeal bjought,- | 11 
The Lozd North declared accovianly, am was clear of 

Opinion, that it was got enough to (ay (ou treating the 

Wars) ft ts decreed; but on reaving the „ tt ap-' 

peared thus and thus,” and there „d ade 

this teaſon lach, that de te na notice of the Agtetment; 
but pet affirmed: the Decree, becauſe when che ett om. 
ed in the me, ſur conceſfit, of her Jotnture, in ozber ro 

a Mortgage ah Wecurt tt was not an adfoltite depart. 

iug with hee Yntereft; ut there reſult ea a Truff foz her 

when the Security oz Poztgage'ls paid, ta have! her . 

ſtate again, as K it had been @ om nenten, 
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I john Ohhrehill ſhelved that'aDequeſitdtion fo; Sepuenraci-- 
0 Non-appearance was iſſued againſt the Lozd Mohun onagainl 7 


Intant et Seuen Park »-Soveval (11 und beß- n Lor 
Satin Fellows az Sequeſibato1s,-bycolour therede peadng. 
received the Rents of the Lo2d Angleſey; andicertſfied-the 
demand of payment of others; A. B. C. &c. Tenants, who 
retulen to fab th e Retz; Whereupon an Tnjunttion if == 
ſued again AC. &c. to pap their Rents to the Se. — — 
guettratoazs / ane Tetiants were impelſonsd, of which Ker. 
he complatnen, ans sad, the 'Vow' Angleſey: preſent? in 
Court, the Tenants dwelt in Cornwall, and it were hard 
they ſhould be fozced to come to Londos / M fü the Loꝛd 
Angleſey offered to appear foz them; and if ſo, and the 
— in the Tenants din not appear, Coſt to be a- 

rded, | . 


i a d eats amy not ol 0005 BRAS 

Nr, of; Injuation was not agalnidUle- 

vue et eL e 2 . Ck 2 
3.11 & * Ins on f ö 1 
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Infant ſent Dir John Churchill laid a Meſſenger of the Court ſhould 

tor into be lent to bzing in the Inkant, and when he comes in, the 

Cout. Court ſhall oz may aſſign one of the Sir Clerks as a 
Guardian to appear and anſwer, &c. . 


Lozp Keeper. How will that lok inthe L02ds Houſe, 
that an Jufant Peer ſhall put the defence of all bis Eſtate 
in a Sir-Clerk, who knows nothing, and cannot be in. 
fozmed by the Infant of his Eſtate, &c. At Common Law 
the Parol was to demur, and the Infant is not bound to 
anſwer till full Age: And Execution of a Judgment fox 
debt againſt the Anceſtoz cannot be againſt the Infant 
beir; and by Ack of Parliament the Execution of a Sta- 
tute is not againſt an Inkant, foz the Regiſter, Parlla- 
ment and Common Law give no Execution againſt an 
Infant Þeſr, altho' the dedt were clear and indiſputable, 
viz. Judgment, oz by Statute, 


Pet e contra is done in Chancery. 


Hatton contra Gray. 14 June 1684. 
Atton ſold poules to Gray /fo2 2000 I. Note Was 


bo Note tho made by Hatton of the Agreement, ſigned by Gray 

— — but not by Hatton. . n 2M; 

1288 M2. Sollicitor. The Note binds not him who ſigned lt 
not, fo2 the Statute of Frauds and Perjuries, &c. and 
therefoze in Equity cannot bind the other Party, fo2 both 
mult be bound, oz neither ot them in Equity. | 30 

But decreed contrary, * 
Anonymus. 1684. 
Mortgageor Oztgageoz bozrows moze Pony of the Moꝛztgagee, 
— and gives Bond fo? it; the peir of the Moꝛtgageoꝛ 


by Bond, the (Dal not redeem without alſo paying the debt by Bond, i 
c 


ir ſhall not that the Yo2tgageo2 bound himſelf and his Peirs in the 
redeem with- Bond, 
out paying 
it. 


Eaſt- 


. in Cancellaria. 


I 


77, 


— 
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Eaſt· lndia Company contra Interlopers, 
| 29 June 1685. 


opers, who in breach of the Charter traded; but the , 


chant Ships 


1 E Faſt-India Com ny had a Uervit arainſt Tater. Injunttion 
0 


mpany not being otherwiſe able to viſcover the Particu- 
lars of the Commodities, &c. and Damages; erhibited a 
Bill of Diſkovery : To which the Defendants gave inſuf- 
ficient Inflvers, und fs tepozted by the after; and the 
laintiffy Title being found geod at Law, and that their 
tents were god in Lawto exclude others from trading 
nto thofe parts,they now prayed an Jnjtnffon againft the 
Defehpants, to ſtop tertain Ships which the Oekendante 
were ſetting koꝛth to thoſe parts; to trade in further bzeach 
ol the Patents: And do the like was done fozmerly in Caſe 74. Ant. Sta- 
ok the 9 —— en Bibles. VE. x tioners Caſe. 
Lo2d Keeper. he Caſe is of a great Contequente; N. Injun- 
if it be to ſtop Actions on inſuffietent Ariſwers, but to fozbiy tion to flop 
plowing o tradintz or the like, J tannot, but will adviſe, ' las. 


Bond lp Us. Ammniftratrix of Elizabeth, Daugbter 
of Mary the former Wife of Thomas Brown. 


The Caſe, 


Ohn Brown, the Gzeat G2andfather of Elizabeth, ſohn Portion gi. 
her Gzandfather, and Thomas her Father: Thomas oo — be 
was ſeiſed of the Lands, cc. in queſtion; and they all by rage“ 
Fine and Recovery ſettled the Lands in queſtton to the The Daugh- 
uſe of Thomas fo2 life, the Remainder to Mary fo life — her 
foz her Jointure, Remainder to Stulford and other De- 1 
fendants, fo2 99 Pears, the Remainder to the Jſſue Male 
of Thomas in tail, Remainder to George Brown in tail, 
&c. The Settlement was in conſideration of Marriage 
of Thomas with Mary the Plaintiff, and 2000 l. Pozx- 
tion, George Brown, on whom the Remainder was ſettled, 
was a remote Kinſman, viz. Son of George the Son of 
John, Father of Thomas. The Marriage tok effect, and 
the Poztion patd. 
The Term was by the ſame Deed, which declared the 
uſes, declared to be to raiſe out of the Pꝛemiſſes 2000 J. 
fo the Daughter and Daughters of Thomas by W — 
| ain- 
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the Poztion and Poxtions of ſuch 2 aud bar gd nah 


Maintenances Yearly not exceeding 20l. per Annum it one one 
Daughter 2000 |. and tf any Daughter died, the Bur vl. 
vo2s 02 Survivor, if moze Daughters than one, to have 
the part of the Daughters dying: viz. It Thomas dle 
without Jſue Pale, og having ſuch Iſſue Pate by Mary, 
if ſuch Taue (ould die (n-minozity oʒ unmartied, the Thu- 
ſtees (ſhould out of the Pzemiſſeg raiſe and le bn 2000 l. df 


ters, together with a competent yearly 
eder ſucb daughter and daughters, not e 1 
per Annum, and the 2000 |. to be pald at 21 carp 
Parrlage, which ſhould firſt happen. MO Praviſe, itt 
Th own in his life-time, oz any to 1 
medlate Remainber,, & c. ſhould. r 
12 months next after the death of the ad © home ain 
without Jſue Pale by the (aſd Mary, ü pap _ 
the lame, and the (aid Maintenance to the d 
ſaid Truſtees, then the fad Term to ceaſe. ing of 
having a Son, who died without Iſſue; Elizabeth hig Si- 


fer then living, and many Pears-aftsr, till che wag 0 


Pears old, and then died: Mary the Mother to Adm 

niſtration to Elizabeth, and the Bill was to have the 

2000 |. and the 201. foz fo many Veats as Eli A 

fot ** in Remainder dad entred aud recelden the 

ns, t not paid the 20 l. noz maintained Eliza- 
tl, a 


The Lozd Keeper decreed foz the Plaintiff as to 
aintenance, notwithſtanding that her Gzandſat C 
ohn had by big weill given the ſathi Elizabeth 2000. 


as ſhe neeved not Maintenance; 20 e dh 
mit the Bill. 


DE 
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Whitmore contra Lord e v 4. 
9710 Deaaber ig 2505 


| | Ilia Were 
_ FED 7 i 


2 wr, m EIN. . 
eh ra No erin hone 


ug of — Lohr 
_ uſe of far only „A. {tfnoze; and his | 
oy; 2 for N 6 1 
Te 92700 e ned from th e Body of 
my 9iſters' eget a ee deceaſed, Pargteer K 
and Anm in caſe that my only Son Witt 
Whitnrote Mould Geras in his mio t Havi 
Iſſue law fuſſy nn 2 his Body. f dominare pi 
ppoint my.only Son 1 ll eee xecutor o Oy 
1K Will and Testament; Idomindte and appolat the ight 
Honourable COtIffath Earl rave, during the minb- 
= of my only Son L. hitmore, Executor of my 
laſt Will azad Teſtament. And comments and commits 
the Eduration and'Ticition ot his Son to the Cate of 
the lald Earl. 2 


A 


42 
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In the Pear 1678. the Teſtatoz died, his Son being thi 
then about the Age of 1 ear: The Earl of Craven cal 
þ20ved the Mill and paid egacies; and the reſidue 32 
of his Perſonal Eſtate conſiſted toz the moſt part in Cat W 


ouſh | Gg@vs, ap 2 Arrears of Rent, is 
”y * : jt 3-2. 174 " PF * 


9 


tel 
illiam Whitmore the Son is lately dead without JC. 


ſue, being abope the Age of 18 and under the 
Age of 19, had Lai dj the Execitoz- 0 
ſhip to his Father. 
That William Whitmo be Don a little befoze his 
death, made his Will in wiiting, and thereby deviſed to C 
bis weite gil his Eſtate, real and Ardath and what elle pl 
he cont ole er, and males her Exerutxix. i. I 
The Widow ſues foz the Eſtate and Surpluſage; the m 
Diſters Childzen exhibit a Croſs Bill foz it: Dec. 16835. ql 
doth were Heard, Ci 
f F |; $42 (i 
The Qutitions were tuv ?: ons c 
Term. (t. Whether the Device of the Sutplus to the uſeof the 
Remainder Chtldzen incaſe that William the Son did take effet,is gov 
"* in Law? uſe it ig to them in caſe William die without 


Peirs of bis Bady during dis minozity ; to the Defendant 
tenved that though g Term oz a Chattel given to one, 
v the Þrits'ofh!s Bovy ; and if he vie without Peſts of 
bis Body, pet when it is (o'giben on a Contingency to hap- 
oy ina hou time, and which is to happen at fartheſt on 
fhe death of one perſon, it is god that the Jntention of 
the Ain may be perfoziien þ and Mallingbord's Caſe and 
that of the Duke of Norfolk cited. But e contra it was. 
ſafv, That thoagh that may be true In caſe of a Chattel 
real, it cannot be in caſe of Monp, oz perſonal Chattels, 
which once veſted, (as here in W illiam the Son) can ne- 
85 be videlten, never any ſuch Pꝛetevent was, 02 can be; 
the Inconventence would be great, and in the case of 
Cerm oz Chattel real, it was long 2 was allowed, 
and the uſe of mony is A moupl n 
adly. Foz the Plalntiſt, that if it be g god Deviſe, yet 
the Contingency never happened; foz William muſt die du⸗ 
ring his mino2zity, oz elſe the Defeudant can have nothing, 
lat Age and nilnozity is not 21, but 17 in cale of Erecutozſhip ; and 
Fete, mtnozltp in dhe firlt part of the will is of the ſame Senſe as 
1... the woꝛd mſhozſfy is in the latter part; the ſame * 
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the ſame Will is of the lame Senſe ; and the rather be- 
cauſe the Executozſhip of the Lozd Craven being but du- 
ring the minozity of Williacd, the Erecutoz ceaſeth when 
William comes out of his minozity as Erecutoz : William 
is firſt named Erecutoz, and then the Lozd Cravem is, 
made Executo2 during the minozify of William; that Is, 
while he comes ta be of 17 Pears of Age, and then Abe 
Lo Craven hath no moze to do. William can ſell, alien, 
(yea) and deviſe his own Eſtate by weill; the Lozd Cra- 
ven's Intereſt of Executoꝛchip ceafeth!' / 


The Loꝛd Chancellor decreed atcoꝛdingly, and put the 
Caſe as it the Clauſe of Exetutoꝛſhip had been in the firſt 
place, and Lozd Craven named Executoz during the mt- 
nozity of William; and then if Wiljizm die during his 
minozity, the reſidue to the Childzen, it were without 
queſtion, and the P2operty at 17 veſted in William, and 
cannot be deveſted; and ſaid that if the Caſe had been of 
ſmall value, it had indured no debate, but now ſir Cowun- 
cel of each ſive have ſpoken. 
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Newdigate contra Johaſon, 


Þ E Plea of an Account of an Ozphan's Eſtate 
befoze the Aldermen of London, was diſallowed, 


and a Surcharge allowed to be made thereon 

by the Loꝛd Chancellor; who ſald when he was 
Reco2der of London, he obſerved well the manner of their 
taking ſuch Accounts: Oe alto decreed that the Executoz 
pay Intereſt at 61. per Cent. foz the Mony he had not 
pald into the Chamber till he paid it in, though the 
Chamber uſually takes but 51. per Cent. 


Greſwold contra Marſham. Fodem die. 


Here was due to Marſham 40001]. upon a Moztgage 
[ made to him of Lands: The Boztgageo! after the 
Moztgage, acknowledged thee Judgments to other Per- 
ſons fo2 other Montes due; two of thoſe Perſons to whom 
the Judgments were given, gave notice to M2. Marſham 
of their Judgments, and deſired him to accept of his Mo- 
ny that was due upon the Moztgage, which they ſald they 
were ready to pay him, and deſired him to appotnt a time 
when, and they would pay him bis Bony within a Fo2t- 
night, to the intent that his Poztgage being ſet — 
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might take Execution on their Judgments, but pꝛoved 
not any mony aitually ed: But afterwards Marl- 
ham erhibited a Bill againſt the Boztgageoz, and had a 
Decree to fozecloſe him of Redemption; and afterwards 
ton a further abſolute Conveyance from the Boztgageoz, 
foz aconfiverable Gum of monys ann now the tw Cre- 
ditoꝭs had a Decrev again Marſhim to pay them their 
— but Powel the third Crevitoz pad no relief, be- 
caulk he gave no yorice in tie dt his Judgment. 


Conne contra Comyns. Bun die. 
1 0 0 5 
oY 11 1'The Cao was, e T of 


152 % 5163.4 69! as ; Mos a8 ih- 
\Eborni Legoters hy Umiit, 86 Hums db mony in Nu-1..c. 


ward others ke bpecio ; the e fare would nor pay all, rea, 
Omtibu- 


the Queſtion man, Whether ide Loſs ſhould fall only on © 


the L es in Numero, the Specifick Le- * 
end ed Neth #111 


gatees 

The Lom Chancellor was ſtrongly of opinion they ought 
to contribute; ko he ſaid that the Intention ofthe Tefda- 
to2 was as much that one ſhould have all the mony, as be 

ould dave the whole 'Spetifich Le And 

the c — ſproifick Lefarctes'bs one Þo2ſle, Re. 
and thers is not ſufflotent to Diſcharge themn all by rea · 
ſon of dedts, what han de ane chere? | 

E contra. It tuns abſetted that the Pratire of the Cuil 
Law; and at this Conet, had teen otherwiſe.” at 0309 

Chaccellor. Sree: Peecedents,”* 3 {TR N 

(11 sn ee J 

Quere, In caſe therebe thatoogaters, eech to hive 1 
Þozfey but partitulariy A. the Blatk Daze, &. and ſa to 
the reſt, and the debts fo en the Clare that the 
Wannen. | — 

n 10914) if 

Quere, 11 there be not a Difference in ſuch caſe, Pry 
Legacies were particular, viz. - Black boſe to A. the 
White to B. &c. 
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Dower. 


— 


Bodinin contra W. ee 


N 1110 = 11 

DE Caule came again to be beary befoze the Lon 

Chancellor, and after long debate decreed fog the; 
Plalntitk, agaiuſt the Leaſe foz Years and an o]d-S4atute;; 
whlch Vandebenden had bought in: Foz the Lo2d Chan- 
cellor ſaſd he could not (imagine why a Jointreſs; ſpauld 
be relieved againſt ſuch a Leate, and not the Widow who 
hath Dower 3 the Jointreſs comes in by Contract and 
Af of the Party; the Dower is by Att of Lum grdunded 
on Marriage, thr At of both Parties: The wife in that 
Caſe ts by Law moze favoured than the Peir, and the 
Heir ſhould be relfeved ; as if a Leaſe be made in tru 
to pay debts, the Leſſo} dteth, i the Peir paying the de 
ſhall be relicved-againſt_ the Leale, and (et it aside ; and 
why not the woike ? Ycan ſte no reaſon toy it: And Van- 
debenden could not but have notice that the L Bod. 
min was married, when allo Vandebenden had a Sta⸗ 
tute of 10000 l. from the Lo Bodmin: But aten. 
Jance thereof appeared not. A 


Some of the Couneel nifted on * as a eng 
that Vande henden had Abatement in t ok the! m. 
tiffs poſſibility of Title ; Others inſiſted that u Leue be- 
ing created by the ſame Dettlemerit, dy which-the/Jnhe- 
ritance was: ſettled only on u particular 'Purpoſe; and 
then to walt au the Inherttance, ſhall de never applied to 
other purpoſe in Equity,. but is as a Non ens: Others 

zeſſed, that the Mike fox her Dower is in Law in the 

cr, by her pusband, aud chall de tatftuled to clear all 
Incumbzances, as well; and moze you! the Þusband. s 
4 N ; / iin off 5 Hy 

"Not be wife had not Dower executed, fox the Judg- 
Teri in Dower was with a Ceſſet Executio during the 

rm, l TR | 


* 
* 
: 


' 4 
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PDonmnils Ward contra Dominum Meath. 


1 March 1685. 
Ns) dT 
Bill was erhibited in Chancery againſt the wusband gon & Fe- 
and ite fo2 Landy in Irelang : The husband gy- we. | 
peared tos himſeit, but nepantep without making. An Wife anſwer 
upon which Pzaceſs-canttaued again him tu a Sergeant fen, 
at: arms, and num, the ſtrſt ot March 168 5. the {Plaintiff 
Nea n a Detter againſt the Þygbaydand Wifecpro ang 
offo. In the taterim pending the Poceſs-againftthe pu 
band, thendife gat an Oer to apgear/and/anſwer.; and; 
did anſwer, ſetting fozth a Title to her ſelf of abe Aubert 
tance, and:therefoze na Degree: could:be-agaiaſiher, The Dccree 
Court decreed) the Bill pro confeſſo againſt the:pugband ©" — 
ani, that be ategunt forall the Paofits: of the Land re- Fband. 
ceived fince the Caberture, and the Profits which ſhall 
be recefvep:; during the Covertute, K . T0 
Hutchins pro Def. Chat if it appear: upon hearing of. 
the Mite, chat the bath a'Citief 0 I 
Keck. We cannot pzoceed againſt the CUife, tos her Wife's An- 
Anſwer is no Anſwer, being made without the Þusband's fr "0 An- 
Anlwer. her husband. 


Note, By the Pꝛoceedings in this Cauſe no Decree 
can ever be had againſt a Feme Covert foz her Inheri⸗ 
tance, if the Þugband will not appear. / 


Mꝛ. Sollicitor, who was a Councel faz the Defendant, 
upon reading ot this Repozt to him, told me that the De- 
kendant never did appear; but a Commiſſton being taken 
out foʒ the husband and (Wife to appear, it was taken by 
the Court as if he had appeared, though it was never 
executed foz him. a 


Reſp. Quære, Foz an Eſſoin, oz in Dyiginal CArit call 
02 taken out in the name of a Party, is no Extozt, &c. 


Barker 
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Barker contra Turner. 5 March 16835. 


The Caſe. 


ine re r 
A Copyhotderto bim. am the Heirs Pale of his Ba 

Cm A vy, purchaſep the Fet-Ampie to dim and his Þttes ; 
and afterwards tog & voluable Conſideration, viz. 1601, 

fold the Land, and conveyed it to the Defendate, who 

was in poſſeſſion divers Pears. The Copphoidee died, 


leaving Iue-a Son, # ſperial Arvid was found ut Com- 
mon Law the 'DueWon being, whether the Sen pech 
Right 0340? + 511th 010 


Now the Lo Chaticettor was ot Opintor wy ih p 
chaſer, and that the Conveyance was god again che 
Þetr ; to; the Copyhold deing ſeverey/ from the Pane, 
there is na means to bar (t 4 dp Condepunco at Cour 


mon Law, the Annan ie nat web the Deacnty of Fel 
minſter the cand. 67 


But the Lord Chancellor tonttns to ot. 
m +3 Ws JI SIM |; 139909] vi 14 101 ſha 
: Ne 561 1 1 £44); 1:4 " me 47 ww, IL. 
Anl. 
2 wird di 4; 13350 1 201 1 vs A 
1001.5 \ 0) 1106 64 oli 30 3593 1G) 
16290H 117 HH! Canusa 303 31 (3300) 
(it 2108 2 GI PMID fi Sn not „ions 1 


J 
13S eee 7 00 net ee 3209911 11160035) 
FOI! 703K U) h ONE, 916GJRUA 341 £61 wo 

| TUBULE 13361496 Oky Yu en na 301 
11019) £0) 057111937 
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Holley contra Weeden. 1686, 
lain · Heir pleads a 


Homas Caſtle, Anno 1657. bozrowedof * 
1 tiff ſeveral Dums, viz. 200 l. and b bin falſe Plea, 


und his Heirs by Bond foz pay ent, and di 
ſeited of the Lands in Fee; ie aneh 
to his Daughter, and on her death without Iſſue, to the 
Defendant Robert, and he entred, the Mony 2 f on 
pat. The Pralncitk, Mich. the r6th' of Car. 2 re 


Vll againft Robert, as Heir, Who pleaded! riens 
cot, arty Cerviet M. 1 — at No mie 

' the day in un s 1— « led; ko as f 1 5 | 
— not hade Judgment. Robert left ett Robert an In 


fant, his Son and Heir. | 

Then, Trin. 31. Car. 2. the Plaintiff fed an Oziginal 
agalnſt che Tnfatrt in the Common Bank; aud Michael- 
mas 1dff Robert the Inkant coming of — £ Plaknritf 
detlates ag amt him on the tv who pieaved 
riens per deſcenſum die Brevis, and Iſſue was joined. 


The Defendant pꝛetends that Robert the Fathet by his 
Wal veviſed the Laups to the „ eeden, & f 
little befoze his death. 


The 


r 
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The Plaintiff exhibits his Bill to be relieved againſt 
the will, and p2eſſed that he ought to be relieved, foz the 
Lands were liable in Law to his debt; and the Plaintiff 
while they were ſo liable, did do all the Law required in 
ſuing Robert while he was ſeiſed of the Lands by Deſcent, 
and renewing the Suit againſt the Jnfant, and muſt have 
had Judgment againſt Robert if the Att of God, viz. the 
death of Robert had not pzevented it; and it is not rea- 
ſon that a falſe Plea ould advantage and p2ofit himſelf, 
Parker and Dee's Caſe. And if the Sult had abated by 
other occaſion, yet in a Criſt by Journey's Account, 
though Robert, had altened the Land on valuable Conſl- 
derations; yet the Land had been liable, and by the Suit 
attached, Robert is diſabled by Ack executed, (Feoff, 
ment, Fine oz otherwiſe) to diſcharge the Land any moze 


The Loꝛd Chancellor diſmiſt the Bill. 


Drury contra Hooke. 1686. 


þE Plaintiff gave a Bond to the Defendant, 
conditioned in effet, that (f the Plafntiff mar- 
ried A. S. then the Plaintiff to pay a certain Sum of 
monp. — N 


A. S. was a poung Genlewoman, and had 2000]. 
Poztion ; and the Plaintiff being about 8 Pears 
of Age, and having Seven Childzen, made uſe of the 
Defendant to pzocure the Parrfage ; and he did ft, and 
put the Bond in Duſt, the Bill was to be relleved a. 
gainſt the Bond, 


Mi. Finch and others foz the Plaintiff, pꝛeſt the great 
Jnconvenience of ſuch B2zoakage, eſpecially in the caſe 
« poung Perſons, and it were pzeſudfcial to the young 

oman. | 


Serſeane Rawlinſon and others e contra. e are 
Dekendants not Rs, and the Bond is god at 
Law; and in the Caſe between Creſſey and Crooke, the 
Court gave no relief in the ſame Caſe: CUAhich was, 


that the Lavy Shipdain, being a rich widow, * 
n 


* 
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in Croake's Houſe, and Creſſey agreed with Crooke that 
if he could get him Acceſs to the Law, he would give 


him a Sum of mony if he married her, atid-gave/Bony 
to pay it: The Marriage pzoceeded, Cake put the 
Bond in Suit: Creſſey ſued in Chancery the relteved, 


and was viſmiſt. 


Loꝛd Chancellor. Gzeat difference of a (ivot fozty 
five Pears of Age, and a young Maiden that has no 
Friends to adviſe her; and thetefoze decreed koz the 


Plaintiff. 
duch Bonds are of very ill Conſequence, 


* 


— 


* 
0 
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Attorney General contra Ryder. 12 Octob. 1686. 


Lepatecs, 0 X hundyed pounds deviſed fo2 Ejefted Yiniſters : 


Firſt, Che Ring had diſpoſal of the Mony, 


— A Legatee where there were many Le- 
gatees, ſued fo2 his Legacy. 


The Executoꝛ ſets fozth, that there were divers other 
Legatees, and that there was not ſufficient Aſſets to pay 
all ; and therefoze inſiſted, that the other Legatees might 
be Parties, that they might come into the Account and 
abate cqually, elſe the Erecuto2 ſhould be put to divers 


Accounts, and the Account with one will not bind the 
reſt. 


ut to that the Loꝛd Chancellor regarded not. 


Thirdly, The Erecuto? ſets foxth a Revocation of the 
chill, by which the Legacy was given. 


1 n under Loꝛd Chancellor, The Will is under Probate Eccleſia- 


at not (tical, and J will not try ft here; Go to the Eccleſiaſtical 
tableleic, Coutt, and pzove it there. 


[ Burton 


* 
" 
W4 ä 
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Burton contra — — 29 OGC ober. 


Ryered that a Repo2t made in the Cauſe; be refer- one 
red back, but the Defendant to pay Coſts if he“ 

changed not the Repoat conſiderably ; but no time being 

2cfired in that 4 * ko the Maſter to repo2t, by a ſub- 

equent Ower the Kepozt was to be made by the Third of 
November: The Maſter was attended ſeveral times, 
and a few days befoze the Third ol November gave a Cet- 
tificate that he was ready to repo2t, but by reaſon of its 
Length and Schedules of Particulars, he could not fintſh 
it within the time; and without further Ozder fo! further 
time, did finiſh his Repozt, which was done four oz five 

= days after the Third of November: The Dꝛaught of which 

Repoꝛt the Plaintiff peruſe, and the Repozt was filed: 
The firſt Repo2t and the ſecond differed 3700 l. fo that the 
Repoꝛt was to the advantage of the Defendant 3700 l. &c. Report made 
but the Plaintiff pꝛoceeded to the hearing of the Cauſe; —+4 1 
and the ſecond Repoꝛt being made out of time, viz. akte 
the time elapſed foꝛ the making thereof, the ſame was dil 
allowed, and the firſt Repozt decreed, But if the Defen- 
dant would bzing into Court the Mon firſt repozted, the 
ſecond Repo2t ſhould be conſidered. And the Platnttff got 
Cofts taxed to 1401. 02 thereabouts: And now the Defen- 
dant moved, that he being alſo but a Cruſtee, might be dil⸗ 
charged of the Coſts, which were not ſettledby the Decree, 
but (mpoſed only as a Penalty in caſe he cauſed the Plain. 
tiff to travel in the Repo2t without juſt cauſe, which he 
had not done, as appear'd by the Repozt, 


The Lozd Chancellor diſallowed the Botion, and oz- 
dered the Coſt, unleſs the Defendant would bzing the 
Monp firſt repoꝛted into Court, and chewed much diſplea- 
ſure againſt the Maſter foz making and filing the Re- 
pozt without Warrant expreſſing, as if it had not been 
gain'd gratis, « 


aa 2 Lady 
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Puol Agree- 
ment again 


Truft by 


Dec, 
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Lady Harvey Defendant, at the Suit of Thomas 
Harvey, Executor to John Harvey ber late Huſ. 
band. 


The Caſe was, vi. 


ere was a Parriage agreed to be b (hem; 

be bzaught him a great Perſonal Eſtate value 
ues [. and ſhe wag ſeiſed of Lands of the yearly valyc 
f 1200 |. 02 moge, anhb his Land about 8091. per Anoum; 
and both were agreed to be ſettled faz their Lives on them, 
Remainaer in tail Pale to their 909,08 the Fee-ſimple 
of her Lands in default of the Iſſue Male, as the houlp ay- 
point, &c. and in detault of ſich appointee, to him aud 
bs Peirs, faz that there had been long Love, &c. between 
them. Sir John Coel was indifferent Councel to dzaty up 
the Conveyances; and when John Harvey came to Str 


John Coal he then took notice that if the Lady's Land 
c 


ſhould he ſettled as afozeſaid, then the lame would be gb- 
norious to Sequeſtration : Foz John Harvey had been in 
Arms ko King Charles, and at that very time was ſecret- 


ly engaged in a Plot foz the King; thereupon he con- 


ſulted with Sir Joho Cocl how to avoid that Miſchiet : 
bo thereupon aduiſed, aud dzew up the Settlement 
with a pzecedent Intereſt and Ellate, hy 2 to be in 
Truſtees : Jn truſt that the Truſtees, their Executozs, 
&c. (hould diſpoſe of all the Rents and P2ofits of the Lay 
dy's ſald Land from time to time, as ſhe alone ſhould 
without her Husband diſpoſe, and to ſuch Perſoug as ſhe 
alone ſhould diref ; and with a Covenant by John Harvey, 
his Executozs, &c. foz ne, the Par 


Accozdingly it was done, the Marriage to effett, and 
they lived about 20 Pears: John Harvey in pꝛeſence of 
bis Cliife made his woll, and acquainted her therewith; 
whereby he gave her all his Jewels, aud 20000 |. to be 
laid out in Land, and his Weite to be eſfated therein (oz 
her life, and gave her other Legacies ; but made the 
Plaintiff Thomas his Erecutoz, and gave to him the te- 
ſidue of all his perſonal Eſtate, and died. 


% 


Some 
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Some time after his death Differences aroſe between 
the Lady, and Thomas the Executoz : The matter was, 


VIZ. 

John the husband and his wife living lo long together, 
he,notwithſtanding the ſaid Cruſt ercluding him from the 
192ofits, and his Covenant, did conſtaritly take all the Pꝛo- 
fits, and diſpoſed of them in Houſe-keeping, and otherwiſe 
as he pleaſed, and they both made Leaſes toTenants with- 
out the Truſtees ; but now the Lady upon the Covenant 
would have Account and Sattsfation, foz the P2ofits re- 
ceived dy hor HÞusband, from the Plaintiff, who erhibits 
this Btll to be relieved agatnft the Covenant, koz that the 
Leaſe fo2 Years was made only to pzoteit the wife's Cſtate 
againſt the Aislence ot thoſe times, and not to exclude the 
Dugsband, but the Sequeſtratoꝛs: And in pꝛok hereof, Str 
John Cocl, who was a Maſter in Chancery many Pears, 
and of a very clear Reputatton, did fully depoſe thereto ; 
and the change of the firſt intended Settlement was by the 
appointment only of John Harvey; and though his Teſti: 
mony was ſingle, the nature of the Caſe requſred Secreſp, 
and the ſubſequent Perception ofthe P2ofits without Com 
plaint oz Jnterruptton by her oz the Cruſtees, and Leaſes 
afozeſaid, and the Teſtimony of a Moman that the Lavp 
had exmcfiy affirmed ſhe had not made any ſuch, (but thts 
Teſtimony of the Woman was not much inſiſted on by thx 
Plaintiffs Councel oz the Court ;) but there were fome 
other Settlements of Perſonal Eſtate to the like purpoſe 
to have been made, which were never made no? infiffey on 
to be made; becauſe Cromwell ſhoꝛtly after dying, then 
John Harvey thought himſelf out of the danger. But on 
the contrary, it was very fully and at large infiffed on, that 
againſt Conveyances by Fine and Deed onconſideration of 
Marriage, and ſo great Poztion, and ſettled by Advice of 
Councel, the Court might not relieve againft a Truft ex- 
pzeſt in a Deed indented; and how dangerous ſuch a Pꝛe 
cedent would be, and the ſilence of the Lady not tnterrupt- - 
ing oꝛ complaining of the taking of the P2ofits during her 
Hugband's life was not conſiderable, fo2 ft may be that ſhe 
was not willing to diſpleaſe him, and ſhe knew her Pul⸗ 
band had a great Eſtate to leave, and hath left ſufficiently 
to ſatisfy her of the Covenant; on which ſhe deſired no- 
thing in this Court, but would take her remedy at Law, 
which ſhe hoped that the Court would not hinder, and not 
let it be in the power of any ſingle Perſon of what Credit 

0? 
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02 Reputation locver he be of, againſt a Settlement by 
Deed, Fine, Conſideration. 

ut on this Point chiefly the Court decreed foz the 
Plaintiff againſt the Widow, and lo did Sir Harbortle 
Grimſtone do befoze; and on re-hearing of that Decree it 
was affirmed by the Lozd Finch; and now on a third hear. 
ing confirmed by the Lozd Chancellor Jefferies, 

There was another matter moved and inſiſted on, viz, 
Ik in ſuch cale of Separate Maintenance, the ndife per- 
mit the Þugband ſtill to receive and ſpend poſſibly in her 
Maintenance, that the Executoz of the husband after his 
death ſhould be put to account, 


But J obſerved not that the Lozd Chancellor now 
grounded his Decree on that. 


Hale Executor of Roſe Hale contra Anthony Tho. 
mas. Novemb. 


udement on JR Anthony Thomas, and Samuel his Son and Þeir 
out, apparent, were bound to Roſe Hale, Anno 1637. each 


of them and their Peirs in 2000 l. to pay Roſe Hale 1300). 
at days ſhoztly afterwards, which was not paid ; where- 
upon Hale the Plaintiff, as Executoz of Role Hale, ob- 
tained Judgment on the Bond foz 2000 l. and 12 l. Dama» 
ges and Coſts againſt Samuel, and by Bill in Chancery a- 
gainſt Anthony the Defendant, Bother and Þetr of $a- 
muel, ſetting foxth that Samuel had died ſeiſed in Fee- 
ſimple, but that Anthony the Defendant had purchaſed in 
truſt fo himſelf, a pzecedent Statute made to one Dag- 
nall, which was ſatigfied in Equity by Perception of 120- 
fits. Anthony ſets foꝛth by his Anſwer an Intail made by 
bis G1andfather, and deſcended to him, and dented that 
DPagnall's Statute was ſatisfied. Ag touching the Jntatl 
a Trial at Bar was direted; and that the Defendant 
ſhould not give in Evidence, the Statute and a Cerdit 
was fo2 the Plaintiff againſt the Intail. 

And as touching the Statute the Plaintiff moved, that 
the Defendant might either purchaſe and ſatisfy the Platn- 
tiffs Judgment, oz to account befoze a Baſter whether ſa⸗ 
tisficd 02 not, on penalty to pay Coſts of the Dutt, fn caſe 
that the Statute were ſatisfied. The Maſter repozts the 
Statute ſatisſied, and 4000 l. moze, viz. 1400 l. by _ 

0 


in Cancellaria. 
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aeg 5 on of Pꝛiaats; and de. 
oceed at L 


* EE e and Liver bim to enter 


be an rok ont Sore fic in the Common 
77 bo ere. he en ent to take Execution; which 
177 Landa — e e i He by — 7 nd er- 
an bs Aut wan ol: 
nes 175 o |. per Annum. 43 
of thfs, muves in Comtngn 
virions nabie Ertent;t ul 
» breaule that now hen Debt anp 
to 5 02 6000 l. and could not be fatioficn 
Extent fa2 2or 2 l. 
onthe Defendant bronight into Court 


3 
big 88 to the Bous 16 n 
ties; fo2 the Law pꝛovides faz the Piat 
tent at to tom bvatue ſhall not de obtruy 1 un, yn 

that caſe he may pꝛay that the Extenders Mall pay 

mony, and hold the Lands extended at the bet pey tart value, 
which they muſt do, and ſhall: And on the 6 hp rem if the 


Extents be to low, the Defendant hath her remedy by 
tender of the 1 to ſtay the Extent, which dy the Latog 
and guthozittes of the Books be may do befoze the Ex tent 
is flled, ant fo ffay the Extent ; oz after the Extent at any 
time, He may tender fo much as remaineth to be tebiebh 
01 accozving to the Extent, and compel the laint(f tore« 
ceſbe ft; and the Extent {hall thereon cente, and be dff- 
charged, and a Scire faciastfeth in that cafe ; "aud for that 
reaſon the Defendant hath by remedy againſt the Gere: 
when once ffled, but by that Courſe ; and therefoze the 
Defendant, now when the mony lay in Court, pꝛaped that 
the Ertent might be taped, and the Platntts receive dhe 
20121. The Court was ſatisfied that the Extent ought to 
be ſtayed, but would not avjudge the Plaintiff to recetve 
it; but left that foz the Plaintiff to do what he would. 
Thereupon the Defenvant tok out a Scire facias agatnit 
the Plaintfff, to ſhew cauſe why he ſhould not recetve the 
2012 l. and the Extent be ſtayed : To which (TUrtt being 
ſcrved) the Plaintiff appeared not, and Judgment there- 
upon given in Communi * that the Land be diſcharg 


ed of any Extent, 


Pht 


ave | 
The 2012}. 00 ens Fan o Ex- 
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But then the Plaintiff petitioned the Loyd Chancellor, 
that the Caulk might be reheard in Chancery on the Oil 


ginal Bill, ſetting kozth in his Petition the Baſter's Re- 


poꝛt, and the Stop of his Extent upon this. Judgment; 
and now the Cauſe came to be heard accozdingly. 


Mich. Term. 2 Jac. 2. Setjeants Rawlinſon and Hut. 
chins, and Mz. Finch, Hz. 72 Bu. Keck, and others 
lt. The Bill was opened, 


of Councel fo2 Hale the Plaint 
and the other Pꝛoceedings in Chancery; the Equity thep 
pꝛetended to ariſe to them, becauſe that the Defendant 
having as the Baſter repozten, been over - pald above 
nall's Stat. 40001. he (mmendiately after that Statute 
tisfied, received the Pzofits in wzong of the Plaintiff; 
and as ſome of the Councel erpzeſſed it, became a Truſtee, 
oz in nature of a Truſtee, foz the Plaintiff, which hay 
not the Plaint(f been hindzed from extending at that 
time by the falſe Plea of the Defendant, by ſetting fozth 
an Intall and Extent falſly, the Plaintiff by his Ex- 
tent would have hav. 


Jn anſwer to which the Defendant inſiſted : 

1ſt. That when the Creditoz lent the mony, and choſe 
his own Security by taking a Penal Bond fo2 it, he made 
bimſelf Judge what Recompence he ſhould have incaſe the 
Obligeoz perfozm'd not his Agreement; ſo as if a Ban a. 
gree to do oz not to do ſuch o2 ſuch a thing, and take Se⸗ 
curity to do it 02 not to do it, This Court ſhall never en- 
large his Security, and better it foz him; and to that 
pe _— and Dawes Caſe was put, and Elliott and 

Ales Ale. 

And in the debate of this Caſe, the Loꝛd Chancellor by 
way of queſtion agkt the Plaintiffs Councel, Jf a Man fo} 
mony takes a Poztgage, and lets the Intereſt ſurmount 
the value of the Boztgage, ſhall this Court mend it:? 

As to the Falſhod of the Anlwer, the Anſwer was not a 
contrived known Falſhod ; foz 1900 l. was ſatisfied not by 
P2ofits but Sale; and as tothe Intail, it was not falſe 
but true, koz the Land was intatled : But the Plaintiff 
Hale at the Trial pꝛoduced a Fine levied by Samuel Tho- 
mas out Bother, which Fine was not of a third part of 
the Houſes intatled,and conſequently not of that third part 
till Eleftion of the Contzee and Ceſtuy que uſe ; which 
never was done, as if Tenant in Tail of Thee — 

ouſe 
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Si 


Houſes 02 Acres of Land, levy a Fine of One hund?ed ; 
it is no bar of all oz of, any part til Eleftion made, and 
till CleXfon the Lands rematn intatlev: Upon which 
grounds we firſt inferred, that our Allegatton that the 
Land wan intailed and neſcended fo, was not. falſe, at le 
it was a p2obable and niſputable Point, and not culpahle 
to be alleged, to dzaw upon us a Penalty beyond the 
Penalty ot a Pond, as was endeavoured. :.:;; - 
2dly. The Repozt of the Matter that chargeth us with 
the P2ofit# ot the whole Land, when part was only bat d, 
wa wong to us, which-now weanay alledge at the bear- 
ing of the Caule at large; fo in truth the Plaintiff was, 
not appeiſed@of this befoze the Mater. 
- 'Laftlys The Plaintiffs Billbews to (et ave Jucum- 
bzances, to the end he may haut cemedy at and had 
a Decree that be might go to Law: ace b and in 
1684. purſued that Decree, and ded an Order to take 
Erecutton on the Judgment, and after teh gut (in pure 
ſuance of the Decree) a Scire facias to have Execution, as 
he did the 33d of Car. II. and Judgment thereupon to take 
out Execution without Damages» f62 in a Scire facias no 
Damages are ever given, and after that Judgment tak 


out an Elegic, which fozced ug to DL. mony, 

lie under t 1 Suſt,,.where | An ; 
and it is te late nom ice he ha mave his Tlefſon to gg 
from it, and it was &ftranie. Caſe where a dal has vh- 
tained a Decree to pꝛocten at Litw,; and havingptoceevey 
at Law, hath got as much as rue Law will give, him, the 
to fly off kram his firtDerreepmbPoceediing ar Law, t 
have a nem and 2925 ow: | 12 moze than 
evec he asked in his Bill: Bp the Mit und Judg⸗ 


fr 
ment, and Proceeding: or a tut charged, but 


by this new P2oceedt charge, our Perton, 
and turn'a teat Charge upon ont Lands thts a'perſonal 
Charge upon our Perſoh IN | 
u the Debate the Chancellor jiwke tifht'rmedy'we 
had at Law foz otic niony, which we ban paſd. into the 


Common Pleas Court. | | 
And after long debate, the Court diſcharged the O2ver 


on the Petition, Noyemb. 1686. The on rope in 
the debate inſiſted that the, Plaintiff. had made his own E. 
(ettoh by taking Etecurſon by Elegit. "TI 


"78 b Durſton 
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Patron took 
Vento te- 
gu. 


Perpetual 
Wuntion- 


Vide Ante 
Hall, 


Durſton contra Sands i 10 
Þ E Defenvant, Patron of the Church of 1 
in Glocdſterſhire, twka Bond from the bum to 
religh upon requeſt, 1 
Upon hearing the Cade. a perpetual Injuntion wy 
decreed againſt the Bond. | 
- Foz the Court, and an fives agreed, that the Bond 
was god; pet it the Patron made uſe of it ta His own 
advantage; by vetainſig-Tithes oz the like, the Court 
would relieve against the Bond; and in this tate the Pa- 
tron did detaln his Tiehvs from the Plaintiff whom he 
had p2eſentedz he pzetonved in his Anſwer a Modus deei- 
mandi, but Made no pet of it, and being Patron of Te» 
veral other-Churehes had taken Bony from Wen he "w 
pꝛelented, Nun ill ule of it, 


177 91. 1 A4 
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Kore of the Walter, which chorgeth Dag: 
be. rate, (whtch was pꝛecrdent to the — 
Judgmenk) to be ſatiened; and upon whtch 
the "Plaintif was let in and now the Plaintif being taty 
ut ſupra, from kurther An ot on; Pet now pꝛaped a nem 
a 


vary of the Orig ing that by the Pa⸗ 
er's Repozt it did appear that 155 Defendant after Dag: 
nall's Statute ſatisfied; had received of the Profits 500 


per Annum, and do on the whole matter had received 
ooo l. and as ſan ag de bad (attsfaition of Dagnall's 
tatute, he became in the nature of a Truſtee, and re- 
ſponſible to the Plaintiff foz the Pzofits recefvey. 


But in 1. regard of bts taking Erecution þy.Elegit, the 
Lozd Ch would not relieve the Pfafntiff in that 
— but incitned againſt the Platntick on that Point 
ano- 


But if it had come into debate, the Maſter's Repozt 
muſt have been re-rramined, and would have failed. 


1ſt, Bo- 


f © — 4a 4a *©2 — , ww = 7 
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1. Becauſe there was a grand Miſtake therein, koꝛ he 
computed 500 |. per Annum fox two Pears to amount to 
1500 |. which cannot be, 2. But a greater was the Jn- 
tail of the Þouſes is of zoo and moze, and the Fine levi- 
ed to bar the Intall was not of zoo but of 80, oz there- 
abouts, which in truth bar'd no part till Election of the 
Contzee, &c. but clearly could be no bar of moze Þouſes 
than are compꝛehended in the Fine. But yet the Bafter 


hath charged the yearly Pzofit, being 500 l. on the whole 


bouſes, in ſatisfa#ton thereof. 3. Another Erroz in the 
Report is, that! 15 |. was raiſed by Sale of part of the 
Inheritance, which is not wholly to be ſo charged; fo the 
Inheritance is not to be ſold to ſatisfy the Pzofits, but 
only the annual Pzofits, 7 


Canning comra Hicks. 26 Decemb. 


and then adds a Deviſe of 100 l. to the Defendant, whom 
he makes Executoz, and dieth. | | 


Two Points were decreed: | 1A Keie 
iſt. That the Executoz ſhall have the Benefit of ſuch 
a Poztgage, viz. the Land, and not the Heir, though 
the Land be veſcendev to him. n QUE N14 
2dly. That the Legacy voth not bar the Executoz of 
the Poztgagee, though it was much peſt by z. Finch 
and others to the contrary, and that it was an Jmplica/ 
tion that the Executo2 ſhould have no moze than the 100. 
becauſe the Teſtato2 erp2efly willed that the Erecutoz 
ſhould not be paid his Legacy till after his Debts, and 
other Legacies paid ; ſo that the 100 l. is as much in this 
caſe, as if he had expzelly deviſed the 100 l. out of the re- 
lidue of his Eftate after his Debts and Legactes pald, 
which doth ſtrongly infer he meant no moze than the 100 |. 
not the whole reſidue. 
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O:tgagee where the Boztgage was of the Fee-ſim- Ten ment. 
ple to him, deviſeth 1001. and other Legacies, Ls. 


2 * 
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T be Lord of Kildare Plaintiff, Sir Morrice Euſtace 
aud ot bers, Defendants. 


Leaſe fo: fiſty Pears was made bp Sir Morrice Eu- 
ſtace deceaſed, in Truſt foz George Fitz-Garrett ; 
That George Fitz Garrett was attainted of Treaſon in 
Ireland, and an Office found, whereby the Truft wag foj- 
feited to the King, and derives Title to the Truſt bp 
Gzant from the King, and pzays that the Defendant, who 
is Executoꝛ to the Leſſee, may execute the Truft, and al- 
ſign the Leaſe. The Defendant by Auſwer confelſeth the 
Leaſe and Truſt ; but that George Fitz-Garrett who was 
attainted, was not the Ceſtuy — Truſt, but another 
Perſon who in truth was a Rebel Ireland, and attaint- 


ed of Treaſon; ſo as the King had no Title, and that it 


the King dad any Title, pet the Bill in Tquity did not 
lie; becauſe if all were true, pet by the Ad of the Sertle⸗ 
ment, which gives all Lands of the Rebels in Ireland 
which they oz anp in Truſt them, ſhould be to the 
King ; thereby the Eſtate of the Lands is in the Ring, 
and not only a Truſt: And ſets fozth further, that thoſe 
Matters bad been queſtioned in ſeveral Dult, viz. lupe ⸗ 
ther that Sir Morrice Euſtace the Lefſee, were the ſame 
Perſon who was attainted oz no, 9 whether the Cſfate 
02 a Truft only veſted in the King? and that the now 
aintiff had had thzee Sults by Bill in Equity, and al- 
a Bill in Chancery in Ireland, which he waved, (I think) 
diſmiſſed, and the bad two Uervils at the 
Bat in Ireland fog his Title, viz. That Sir Morice Eu- 
ſtace the Leſſee was not the Perſon attainted, but another 
of that name; and thereupon the ſald Mz. E.coming into 
kngland to defend himſelf, the Plalatiff did diſmiſs his 
Bill in Equity in Ireland, aud exhibited this Bill. 


The Cauſe being heard here, the Lozd Chancellor 
doubted whether as this Caſe is cirtumſtanced, viz. af- 
ter two Clervifts and Judgment in Matters triable in Ire- 
land, viz. which of the two was the Perſon who was at- 
tainted, and the Point in Law upon the AT of Settlement, 
he could not determine it, and Pꝛecedents direcked to be 
ſearch'd : And the Chief Juſtice of the Common Pleas, and 
Chtcf Baron of the Exchequer to be attended with — 

c 
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which was done; And now the Cauſe, the ſald Judges 
aſſiſting, came to a hearing, and the Plaintiffs Councel 
Serjeant Holt, By. Finch and others, argued fo? the 
Plaintiff, making the queſtton to be, whether a Truſt of 
Lands in Ireland, and the Truſtee being here in England, 
this Court hath Juriſdickton; foz this Court cannot ere- 
cute their Decree by Sequeftration, v2 giving 
of Lands in Ireland thep can compel the Party; and tit 
the caſe of Partition, the Court dere decceed Account of 
the Profits, although they diſmiſſed the Bill as to the 
Partition of the Lands: And though here the Court will 
not grant Sequeſtration as in the Caſe of Partition, no2 
name Commiſſioners in Ireland to make the Partition; 
yet they can compel the Party to convey by Jmpziſon- 
ment, and otherwtfe there would be x f 


lark of Jultice; 
foz they fn Ireland cannot relieve becauſe the Party is 
here, and we here betraute the Land is not here. 

Do no Juſtice could be done, and the Bill viſmift, 


| | DE . 
Term. Sanct. Mich 
Anno Regis 3 Jac. II. 

I»: In 
CANCELLARI 4. 


ec. 


OO ET 


Alderman Backwell's Caſe. 8 Nov. 1687, 


of Hankrupt. Backwell, and the Creditozs who ſued out the 
Commiſſion were compounded and agreed with; 
and thereupon a Superſedeas to the Commiſſion 
was granted. The Earl of Exeter, and a hundzed other 
Creditozs, petittoned that the Commiſſion map be reviv- 
ed, and the Superſedeas, quia improvide emanavit, ſet 
aſlde. g ; 


And by Pemberton Serjeant, and others, inſiſted; 


iſt. That they were the greateſt number of the Credi- 
toz8 who deſired it. 

2dly. The Commiſſion is de jure granted, and could 
not at firſt have been dented. 

3dly. And when it is once granted, then all the Credt- 

 tozs, every one of them, are tntereſted in the Benefit and 

Pꝛoteeding of the Commiſſion equally with the reſt of the 
Creditoꝛs, at whoſe Petition the Commiſſion was grant- 
ed; ſo as they came in, and pꝛap to be admitted within 
the four Months, and tender their Contribution. 


Commiſſion Commiſſion of Bankrupt iſſued againſt Alderman 


Swperſedeas. 


4thly. 
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zthly. And the Non-Petitionerg now pzay to be admit. 
ted, and though now the four Months be paſt, it is not 
their fauit, becauſe the Superſedeas being granted within 
the four Months, they could not be blamed; 'fox they had 
time till after four Months. 

crhly: And ſeeing they were intereſted in the Cothmſſ: 
ſton as well as the Pecittoners to the Commiſſſon,/ the jp 
other Creditoꝛs cannot hinder them from coming tow! 
into it, without whieh they ſhould foſe their vebes, 

The fozmer debates on this matter did p2oduce fome 
Propoſitions of Acco, from gl. Backwell, Son and 
* — the Ader man; which not deing gequleſcev 
u, gots In T 9 036% 0971 een 


Lo Keeper. J hold that the"Tontmiſſfor 10 A 
and the Statute which ſaith the Chancellor may grant, 
&c, (8 as if it had been, ſhall grant oz oughe'ro' gtant'; 
but he 'cannot grant ex officio, bat on requeſt. of Perſons 
intereſten. It twenty Men ſwear” befoze ron YS No Commit. 
is a Banktupt : Pet without Petition of'@'Wreditoz'F non of Bank. 
may not award a Commiſſion 3 bud wherr(F/0fice grant vupt grained 
ed, if the Perſons that petitton wers weltſavisfiev, J bo de be 
think a Super ſedeas may be granted as well within the Creditor. 
four Months as after, poſſibly/'they 'whs petition 
that it is beſt toz them'ſs to habet; foz heir 'Debdt# 
be by Judgment, they wann be pꝛeterted dete others: 
Whereas on the Commiſſion they muſt cume in but fit 
pzopoztton with others, and it is quæſtio Jus, J ltr 
bear it aſſiſted by Judges, 1 1133 (nene 


Note, When once a Commicſlon is granted, [fs Fol! 
fo: the other Creditoꝛs to ſue fo their Debts at E 
mon Law oz Chancery; fo2 it they ſhouſd recover, vet it 
will not avail them; but they mult be Mabie ro the Com! 
million; ſo ik they dan Judgment not ereviited 'twete 
vain to ſue Execution, and therefoze Cine is given to 
all Crevitozs, viz. four Months to tome in; und ik the 
might be hindzed to come in befoze the four Months, it 
might be made a Trick to'conſen' them, viz. A. hath 
Judgment, B. (fueth ont a Commiſſion, compounds, &c. 
and takes ſatisfaftion, gets a Superſedeas. A. could not 
have Erecutſon. 1+ | | 
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Afterwards other Crevitozs petitioned the Low, Chan« 
cellor, Sir Gearge Jefferies, Baron of Wem, ta take off 
the Superſedeas; and to renew the Nr Ar = 


nobich was much oppoſed by 992. Backwell, Heir to the 
Ilvnerman, who had after the Superſcdeas granted, ann! 
granted at the Bult of all the Crevitazs, wha'petitionew 
at firſt foz the Commiſion, compounded and agreed with! 
the (aid firſt Petitloners, 


And now the $th of Novunler 1687; The naten 2 
neral, Pemberton, Holt, Setjeants, hz. Finch and athers, 
— — very earneſtlip againſt the granting of the Com! 
miſſion : 

iſt. Becauſe' Alderman Backwell, againſt whom the 
Commiſſion was firſt granted, was dead, and was not in 
hig lite declared a Bankrupt, 
adly. Becauſe by the death of the King, the Commiſſion 
is determined, as all other Commiſſions are; and if the 
Stat. Jacobi had not p2ovived otherwiſe,the Commiſſioners. 
could not have pꝛoceeded after the death of the Bankrupt, 
though they had ated oz dealt in the Commiſſion befo2e the 
death of the Bankrupt ; but the Statute provides fo; that 
Caſe, but doth not pzovide in eaſe of Abatement of the 
Commiſſion by the King's death, with whom all Commuſ- 
ſions died alla; and they ar gusd much that by the words 


in the Statute, viz. (dealt in) is meant a ioc erding by 


the Commiſſioners, (as Holt ſald) tilt diſtributton, (ag 
others ſaid) till the Party were declared Bankrupt, | 


Load Chancellor, I am no Friend to the Commmiſfion'of 
Bankrupt z it hath occaſioned much purt, and inſtanced in 
a Caſe latelybefoge him, wherein the Charge and Expences 
of the Commiſſioners; and their Attendance, came to 300 l. 
and the Diſtribution to the Creditoꝛs 75- in the pound: 
cach Commiſſioner claimed 20 s. per Diem, 10 8. half a 
day, &c. but as to this Caſe J vo renew the Commiſſion 
fo the agreement of the Perſons who firſt petittoned; fo2 
the Commtilſion cannot pꝛejudice any other Credito2 that 
did o might come in and contribute, yea, tho' there would 
he but one ſuch Creditoz fo2 the Petition; fe the Com⸗ 
miſſion is expꝛeſly in behalf of themſelves and alb other Cre- 
ditorg; and the Commiſſton is ſo granted, and be 

other- 
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otherwiſe, 0 as the LE fo} the —— 

02 any others that ſhall 
eam. ant and — hat gi gi n to the 
2 the Wanhrupt makech tall one 


as (f the Bankrupt died not; fox tho be be dead, yet as 


to this purpoſe de Gil Hung 
(Lo Chancellor to — Suppote Backwell 


inch we Mee ene Pight notche Sgumil 


Pemberton, Pea, a new Commiſſion, 

(Chancellor.) Peg, and_pzoce oceed where the other le 
and chere Pie s as efte al as the kozmer, 02 ny 
Adding of Commiſſioners :' It it be but receiving Bony 
fo! Contridution, (as they u of ſome) of the new Pe. 
titioners, is a dealing within the wozos of the Statute. 


And in fine be aner the Commiſſion, ) 


A e hope wah ante py nite ym 


tribute; — they being now by At of Court diſabley, 
may not they Aer tim¹ν⏑9 s 900 f, 
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Taylor contra Beverſham. 


** The Caſe. 


Rebutter of Qt ſeiſed of a Copyhold held of the Banoz of 


Equity, 


lor purchaſed the Copyhold, and after he 
alſo did purchaſe the ano! of D. and after treated 
with William Beverſham foz the R—__ of the Pa- 
noz. Taylor gave him a Particular of the Mano, where- 
in all the parcels of the Panoz were expꝛeſſed with their 
ſeveral Aalues, but very much over-valued, as was pꝛo⸗ 
ved. Taylor gave 4300 l. ſo the Panoz, and * 

m 
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| ſham paid him 3000 |. fo2 it, but the Copyhold Tenement 
(value 24 |. per Annum) was not in the Particular, Be- 


verſham enjoyed the parcels in the particular ſir Pears; 


but never in that time clalmed the Copyhold Tenement, 
but Taylor enjoped it; but the Convepance was of the 
anoꝛ and the ſatd Parcels with this Clauſe (All which 
the ſaid Tayloz purchaſed of Sheppard) which Claule be- 
ing affirmattve reſtratned not the Conveyance, but not- 
withſtanding the Copphold paſſed as part of the Manos, 
and Mz. Beverſham recovered the ſame at Law, and now 
this Bill was to be relieved againſt the Conveyance ko: 
the Copphold. IS 110 


M2, Attorney, Sir John Churchil, Mz. Keck, &c. The 
ſtate in Law is in the Dekendant, who uſed no Fraud to 
obtain the Conveyance, and by accident without any Art 
of his, the State of the Copyhold in Law is in him, and 
tonbdeped to him by the Plaintiff,' who abuſed the Defen- 
dant in the particular, greatly over-valuing what he ſold; 
and the Claiues (et down; ſo as there is a Rebutter in 


Equity to his Demand, not out of a Collateral buſinefs, 


but in this very buſineſs ; and we offer, that if the Plaſn- 
tiff will make god his particular, we will quit the Copy- 
hold Tenement, | | Finn N 


F *4 } 
The Lozd Keeper. J like not'purchaſing-by a Particu- 
lar, it commonly b2eevs Suits. J find Beverſham abuſed 


105. &ci vatne,&c. ate in his Particular and Conveyance ; 
this of 25 l. per Annum would not have been omitted if he 
bad meant to purchaſe it, and the-Plaintiff never intend- 
ed to ſell it, which the Clauſe alſo implies, therefoze J 
decree it fo2 the Plaintiff, but he ſhall pay the Rent ar- 
rear, and fo the future hold it in all reſpeits, fo as Co- 
pyhold Eſtate ſubje# to Fozfeiture and incertain Fine, 
&c. as it was befoze the Regrant to him by Copy, &c. 


Cc 2 William 


Rel et a- 


gainſt a Pur- 


chaſer who 


in the particular, but ſince he neither treated fo2 the Te- pu not toi 
nement noz pald fo2 it, and other ſmall parcels of 20 8. i. 


% 
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Not in Iſſuc, 
yet proved, 


Pankrupt, 


William Strode contra Edward Strode bis Brother, 


be Bill was foz Evidences of the Inheritance 

which the Plaintiff clatmed by deſcent. The De- 
lendant ſet fozth a Title to a Leaſe made by their Father 
to him fo? ixty Pears, but now at the Þeartng ſhewey g 
Conveyance to him by the Plaintiff himſelf, which wag 
pꝛoved in the Bols as well as the Leaſe. 

The Plaintiffs Council, my ſelf and others allowed the 
Leaſe, but pzayed the wezitings touching the Inhert- 
tance; foz the pꝛok of what is not in Iſſue is idle, the 
p2of muſt de of what is alledged, elſe the Plaint(ff ig 
pꝛevented from croſs-eramining oz alledging to the con- 
trary, as it he had a Keconveyance, Releaſe oz the like, 


Lozd Keeper. J ſhall not decree an Inheritance away 
againſt what J ſee ; and d(fmſſg'o the Bill. 


Street contra the Mercer's Company and Moſſe. 


Oats poſſeſſed of a Leaſe fo2 Pears contrafed with the 
Committee of the Company foz a new Leaſe, and 
paid part of the Fine, and by Coats's conſent a new Leaſe 
was made to Moſſe by the Company, and to him erecut- 
ed. Coats was at the time of the Treaty a Bankrupt. 
The Queſtion was, whether the Commiſſioners could 
aſſign the Leaſe to the pꝛejudice of Moſſe ; and Drake's 
Caſe was cited, | 
The Lozd Keeper o2vered that the Plea and Demurrer 
be ouſted, and the benefit thereof ſaved till the Hearing; 
he doubted of the Leaſe; there were other Matters to; 
the benefit of Moſſe alſo in the Plea. | | 
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Breſſenden contra Decreets. 


Awrence Owner being indebted by Judgment, and .. 


per Ann. died Inteſtate. Charles an Inkant, being 
bis peir, Rebecca his Witte takes Adminiſtration 
and poſſeſſeth the perſonal Eſtate,and enters as Guardian 
on the Lands, and received the Profits two Pears, any 
made the Defendant Grace Decreets her Erecutrir, and 
charged it ; ſhe alſo entred as Guardian, and poſſeſſed the 
perſonal Eſtate of Lawrence and Rebecca; Charles Ned, 
the Plaintiff Breſſenden his Þeir was compelled to pay 
2co l. on the Judgment; the Defendant ton out Avmt- 
niftration of Charles his Eſtate. 

The Scope of the Plaintiffs Bil! was koz repayment 


ſeiſed of Lands thereto liable of the value of — 12 


of the Mony; but the Dekendant pleaded her Adminiſtra- 


tion to Charles, and thereby to be Diſcharged of any ac- 
count of the Eſtate of Charles, and demurred, becauſe no 
Admintſratoz de bonis non was Party. 

The Lozd Keeper's Opinion was, that the P2ofits ta- 
ken by the Guardians ſhould be liable to make (atisfation 
to the Platntiff, but the perſonal Eſtate in Rebecca's 
band was liable in the firſt place in caſe of the Þeir to 
which the Admintftratoz de bonis non is liable; and in 
that reſpet he held the Bill ill, and gave the Plaintiff 
leave to amend the Bill tn that Point. 4 
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Penalty. 


Gibbons contrd Dawley. 


oe Teffato2 gave ſeveral Legacies and deviſey 

that the reſidue ſhould be divided among ſeveral of 
hto Kindzed by Name, ſirieen in all, in (ſeveral p2opop 
tions (et down by him; but deviſed that the Quantity of 
the Reſiduary Eſtate ſſould be as his Executoz volunta. 
rily and without being thereto compelled by Law ſhould 
declare. The Erecuto2 declared what the Sum of the 
Reſidue was, and accozdingly paid fifteen of thoſe Le- 
gatees, but the ſixteenth erhibits a Bill to diſcover the 
Eſtate, ſuppoſing tt moze. 

After much Debate the Lom Keeper diſal{owedthe Plea, 
ſaying,noe muſt take heed that we make not ſuch Examples, 
under which, ff Yen will be diſhoneſt, they may ſhelter their 
diſhoneſt dealings; and what if the Execut oz would make 
no Declaration, this Court will have an account made. 


Blake coutra the Eaſt-India Company. 


be Company emplop'd Blake as their chief Agent 
in India, and by Indenture they tok a Covenant ok 
him, that he ſhould not trade foz himſelf, no2 any other 
in Salt-Peter, Pepper and divers other Commodities; 
and Blake covenanted to pay ſeveral Rates fo2 every pound 
of Salt-Peter ſo traded in contrary to the Covenant 69. 
and ſo of divers other Rates fo2 ſeveral other Commodi- 
ties, which Sums were ſome four,ſome five;and ſome ſeven 
times the value of the Commodities. Blake bought the 
Commonities foz himſelk in India to his ownuſe; the Com- 
pany b10ught debt fo2 260001. to which Sum the Penalties 
amounted agatnſt Blake, who bzought a Bill to be relteved 
againſt the Penalty; and notwithſtanding that he pzoved 
that it was fo2 the benefit of the Company. that he (o tra- 
ved, foꝛ he bought none but what he ſold to them at a juſt 
and MHBarket-p2zice, and that ik he Had not p2ovided ſuch 
Sods, the Company could not have been ſupplied, and 
theit Ships would have returned ſhozt,and what he bought 
was with his own Mony, when he had no effects of the 
Company; and although he had given notice of the want 


to the Company, and he dealt with pez Artificers, — 
could 
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could not ſtay, but muſk have advance befoze-hand, oz clſe 
they would not wozk at all, but moſt pꝛobably would have 
been dealt with by the Ducch to the loſs of the Company ; 
and it was pꝛoved by the Defendants own nOitneſſes that 
ſuch dealings was neceſſary fo the ſupply and benefit of 
the Company; and that the fozmer Agents fo2 the Com- 
pany, and the Agents foz the Dutch uſed ſo to do. 
Pet my Loꝛd Keeper diſmiſt the Bill though it was ob. 
jeded that this Covenant was a greater Penalty than a 
Bond of e the value; ſo it was but an artificial di 
viding of a Penalty of a Bond. | 

Lozd Keeper. A Leaſe is made rendzing Rent, and if a 
Meadow be plowed to pay 51. Rent per Acre, is thts re- 
lievable ? J ſee not how the Company can ſubſiſt unleſs 
ſuch Trade be reſttained, Diſmiſs the Bill. 


Tyas contra Talbot and ot bers. 


, 1 Plaintif, was Guardian in Soccage to the Guardian. 


Inkant the other Defendant. who had ſuſtalned di⸗Comempt. 


vers Suits fox the Inkant, and paid debts to which he was 
liable, and aſſigned the Guardianſhip ta Talbot, and de. 
creed an Account ; his Digburſements and payment of 
debts to be allowed, and what due to be paid out of the 
Infants Eſtate in Talbot's hands by Talbot. The Ma- 
fer certifies 140 l. due, which was decreed, and Talbor-in 
contempt fo2 Mon-payment, appeared, was examined, and 
ſet foxth on Examination, that the other Defendant, the 
Infant, died two days befoze the Decree was inrolled, 
and the Cauſe ſet down to be heard: But the Contempt 
affirmed ; foz the death of the Jnfant he had not p2oved ; 
but there could be no Examination thereto ; but the main 
Reaſon was becauſe the Lozd Keeper tak it that the De- 
tree had fired the payment on the Defendant Talbot, ſhs 
having confeſſed Aſſets of the Inkant's Eſtate in her 
hands by her Anſwer, and therefoze what ere became of 
the Infant oz his Gſtate, che is liable. | 
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Parker contra Dee, ber 


Harles Everard & Banker owed the Plaintiff 700 
and was alſo indebted to divers other perſens b 
Bo ⸗debts, &c. without Seal, and by feder 
— Judgments to others and to B. by Recognisa 

in Chancery to perfozm the Ozber of the Contt, and that 
being foz Mon there was a Judgment thereon, fo t 

Recogntzance and Judgment was fo2 the ſame debt in 
feft, the Defendant being Grecutoz of Ererard. Trim. 
the Plain tilt ſued the Defendant in Communi Banco fon his 
debt. The Defendant pleaded all the Jedgments which 
were on penal Bonds, and pleaded alle the fad Recogm- 
Jance, ultra quod, &c. he had no Aſſets; the Plaiatif ſued 
here April 1668. to diſcover the Truth of the Plea, und 

Debts therein ſet fo2th and the Aﬀers. | 
Thereupon the Defendant obtained an Order that the 
Plaintiff ſhould make Election whether he world _ 
in this Court oz at Law. The Plaintiff elefted to pro- 
ceed here. The Defendant uſed very many delays by Pe. 
tition and Contempts to put off the Hearing in thisCourtk, 
and paid divers of the Debts which were of the ſame na- 
ture with the Plaintiffs debts without Spectalty, pend- 
ing the Suit in this Court. The Cauſe being heard it 
was veereed to go to an account, wherein the rey 


— 
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was to be allowed all juſt debts due by Recozd oz Spccial- 
ty, and all vebts without Specialty, which were paid before 
the Plaintiffs Bill to de allowed; but not ſuch as were 
paid voluntarily, pending the Suit, oz whereon voluntary 
- confeſſed Judgment were fo2 nelts without Specialty... 

Che Defendaut got the Waſter of the Rolls, who hd 
the Cauſe, to Rehear it, and uſed other delays, and at 
{aſt appealed to the late Lo Chancelloc;who made a De- 
cree ther tin; and not content therewſth; appealed to the 
new Lo2d Keeper. A Caſe had dern ſtated, and the Cauſe 
being new beard by the Lom Keoper, the Defenvant preſ- 
ſed fo2 dilmiſſton, becauſe the ]dlafntif® had the effet 1755 
Dutt tu maue a diftovery, and it mas His Tgnozance'to 
choſe! tu be diſnuſt befoge ſuch time as he had eramited 


Uitneſſes. | 

Lend Kerper, xc. There have been lrÞear{ngs (this 
Caſe, thzee on Interlocutozy Omers, and thee onthe He 
tits; as fo2 diſmiſſion to Law, becauſe the Wlaintiff hath 
viſcouety here: when this Court can deterinirie the Mat 
ter that ſhall not de an Þand-maid to other Courts, 192 
beget a Ouit to be ended elſewhere; the Defendant hath 
uſed great ſhifting and ſhewed great Parttolity; his Plen 
at Lam was falſe and deceitful, fox it appears he com- 

vebts at mater value, and pleaden the whole 
debt ag dure; he compounded a debt of l a Jewel 
200 l. value, and in truth but wozth 100 l. and pald debts 
of the ſame nature as the Plaintiffs, pending this Suſt, 
without compulſion by'Sutt, which he ought not to have 
done; k after the Suit begun the Exetutoꝛ may not ex- 
tuſe himſetf by any voluntary payments; he may uſe le- 
nal delays, as Imparlance and Eſſoing, &c. to pzefer one 
Credit befoze another, but he may not do it by falſe plead · 
ing of what lieth in his own knowledge ; otherwiſe, if the 
Falſity lit not in his knowledge, as Non eſt factum Teſta- 
toris, in this Caſe the Plea was falſe and fraudulent, and 
therefoze the Plaintiff here (hall have the ſame advantage 
as if the ſame Plea were found falſe by Uerdi# at Law, 
and ſhall have all the ſame conſequences here as follow on 
a faiſe Plca at Law to all intents. And all Judgments 
voluntarily confeſt after his falſe Plea go fo2 nothing, 
and decreed accoꝛdinglp, account of Aﬀets with their di⸗ 
reffons; but Copyhold are no Aﬀets, and the Lands de- 
viſed 02 conveyed to pay debts muſt be in p20po2tion equal- 
ly of debts by Bond 02 * 


Rothwel 
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ase Parol, 
Truſtinfour, 
thrice I calc. 


Rothwell contra Sir Charles Huſſey, Dame Hu- 
ſey, Oe. 20 Novemb. 1674. 


JR Charles Huſſey, Father of the Defendant Charles, 
&c. ſeized in Fee, made his Will, and deviſed the 
Lands in queſtion to Sir Richard Markham, B. B. W. B. 
and White fo one and thirty years, in truſt to pay his debtg 
and poztions to his Daughters, and after fo2 his Peit, and 
died: The will is proved in common Fozm, and Str 
Richard Markham and two others of the Truſtees without 
White, the fourth Truſtee, by CUriting under their hands 
aut honiʒe Roſe, who mas Sir Charles Huſſey's Bailtff at the 
time of his death, to continue and to receive the Rents, 


manage and let the Lands, who by Parol let them to one 


Bonnor foz eleben Pears; Bonnor aſſigned to the Plain- 
tiff, who entred and encloſey, 8c. There is an Aitton at 
Law bought by the peir, and an Ejetment ſealed, and 
Judgment in both Aﬀtons, The Plaintiffs Bill was to 
eſtabliſh his poſſeſſion, and to be reltebed againſt the Att- 
ons; the Equity was becauſe the Lady Huſſey detained 
and concealed the Mill. ſo as the ]Plaintiff could not make 
bis defence at Law by the Will, being of Lands, (o as 
the Pꝛobate was not Evidence; and in truth the Lady had 
the Will, and confeſſed ſhe had a Paper ſubſcribed by Sir 
Charles Huſſey, but knew not that it was her Þugband's 
Will, and ſhe did now p2oduce it in Court at Hearing ; 
yet becauſe the Plaintiffs Title was but a Leaſe Parol, 
the Loꝛd Keeper declared, he would never give Reltef, 
And ſecondly, foz that the Leaſe was a bzeach of Truſt 
being by authozity of thzee only, and he would not give 
Relief to a Leaſe made in bzeach of Truſt, therefoze he 
diſmiſſed the Bill, though it was objefted, that the Uer- 
1 on the Þcirs Title, which was contrary to the 
ru R 


Woodward 
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61413 oh 1 * 
Wood wurd contra Kings 


* 


7 Oodward had an Jnjtinffon fo2 keeping, c. poſef 
VV dba, ihich in Ttuth was (ſued under Seal, but 
no Omer os Afﬀidavir tp warrant fo but Oꝛder and Ath- 
davir were after, vir in December, though Jann was 
in Deceqber. One Urry dellverty My. iu oe V of 
the baude and as he ſwoze, enen Wi he Qtr 
noet Stat!" King vefired Vrry to thew hi the whzit t 
framing tbe 15 t pn Copy, ta ſce byw 1 5 was cotr- 
tern d 11 Which | 3 and King thetrupon de⸗ 
weren þack the Copy, but diſturbed Woodward's Port 
Hon. Kuh p2oſertrted fo2 the contempt, it appeareh 
ſufficiently, that there was a diſturbance and contempt; 
if the TUtit was well ſerved it was acknowledged to be 


— 


Service of aw 
Inſutiction. 


gd Setolce prima facie; but when fight of the Ozigrn) .,. 


was deſired it ought to be ſhewn, as in Mackafley's Cafe, 
A Bailiff oz Sheriff makes an Arreft, he need not ſhew 


* Ile, 


"A | keeper, 


the Capias; but if the Party xequirrg to ſee it, he muſt he ban; 
ſhew it, oz the Party 18 not bound to obey it; and if blow (hall 


the Officer will nat (cw the Writ the Party map r 
the Batlif, and ig nat in contempt fo; bis reſiſtance 3 


{ Cy 
Ib be will Jif- 
pute he thall 


though it be in caſe of Murver enfatng, is erruſable, and 4» ic he. 


much maze. is the Defendant excuſabte where. a private 


peeſan, who is no Officet, ſerves a Pꝛoteſe an bim, if he 


refnſeth to ſhew ft, whett he is requeſted to hf his war⸗ 
rant, vx. the Crit, elſe *tis he who ſer des the Writ is 

ſabey d rather than the Writ, aud otherwile the Jucon⸗ 
denence np be great; co; if an Tuſuncton be nat grant 
cu, but <1, ſhews auothet nozit aup velfuerg the Paper, 
aud tells the perſon that it is a ttue Copy ak at Jnjuntt- 
on to nelfber. poſſeſſion,. 02 to deliver aß a Baud oz other 
Writings, Whereas there is no ſuch Injunckton it Ye will 
not ſhew it, However J muſt belſeve, and either call into 
contempt 92 lofe my poſſeſſton, 02 veltver up ny Waltings 
to J know not whom; and what remedy then? Foz though 
in eventu rei, if J dfſdbey J ſhall be free, becante there 
is no ground of the (Writ, pet J am fit danger aud in 
doubt till J can examine it; and ſuppole it be true, that 
fuch Injunclon was, pet poſſibly J ünet not ok it, and 
then it were very hardthat the bare affirmation of a Stran- 
ger, who ſerved the wilt, which map be fs unknown to 
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Rent not x- 
bare! by Loſs 
or Eviction 

of Protirs 


me, (and they are commonly mean Perſons who ſerve 
P2oceſs) ſhall put me on a Dilemma, either of Contempt, 
02 lols of Poſſeſſion, oz the line. 

But the Lo2d Keeper declared the Service ſufficient to 
ground the Contempt; kon if he ſhould deliver it to one 
Party, if he kept it, how ſhall the reſt be ee 

Dis Lozdſhip was going to the Council, elde It night 
have been keplied, that it is one thing to ſhew it to. be ex- 
amined, and another to deliver it; be was not dellred ta 
deliver it, but to ſheu it to be examined. zd. Süch Mit⸗ 
chief map be pzevented it fear be of ſuch Miſcarriage by 
taking a Duplicate. | 5c pans + 

The Lozd Keeper declared, that notwithſtanving the 
Irregularitp of iſſutng the Jnjuniion, it ought to be o. 
beyed; aud though the diſturbance which was, was by a 
Tuſtice of Peace on view of Detainer of Poſſeſſion with 
fozce, and there was a Detatner with fozce, yet that ſhould 
not extuſe it, fo2 then the P2oceſs of this Court ſhould be 
ſubjef to a Juſtice at the Peace. 


Duckenfield contra Whitchcott. 


JR Jeremy Whichcott, Marden of the Fleet, granted 
the lame with ſome Exceptions, to the Plaintiff " 
1000 |, in hand, 1000 |. per Annum, and 200 Ounces 


Ge itnoCo- Plate Rent: bis Agent Gibbon gave a Particular of the 


veinant. 


Chamber Rents to the Plaintiff, to induce thePlaintiff to 
the Bargain : Afterwards on Complaint of the Pztiſoners, 
the Judges of the Common-Pleas teduted the Rents of the 
Chambers which the Pziſoners were to pay, ſo as thep 
came to near a quarter leſs in value. The Plaintitk there- 
on ſought to be relieved, fo2 ths Dzder is compulſary, and 
in nature of an Evition ; fo2 though the thing rematn, the 
Pꝛofits which anſwer the Rent are taken away |} But in 
regard there was no Covenant in the Aſſignment koz the 
upholding the Ualues, oz that they were ſuch : 

The Lozd Keeper conceived it as other Caſes of Pur- 
chaſe, where it ſeldom happens, but Things are over- 
valued, Pe diſmiſt the Bill. 

Other Matters were debated, but Whichcott offered in 
hies Anſwer to pay back all on mutual account, &c. if the 
Dlaintiff would have his Bargain. The Plaintiff was 
put to his Election to take the Offer, oz be — ; 

ingon 
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Lingon cqntrq Foley. 
to Truſtees on Truſt Land g 


Ecreep-that a Deviſe of La 
out of the Rents. aud. zoligs, to pay Debts and bse 10/9: 
Legactesz the Truſftes may (ell che Land it (elf x This oh. 


Point roſe on Sir Henry Lingon's Will againſt Foley,who 
purchaſed and gap notice of the Will, , 

2. Henry, Son of Sit Heary 11 5 veviſed Lands to 
be ſold fo payment of Debts, the whole Eſtate being th- Incumbran- 
cumbzed: The Truſtees 1 — part of the Lands, 
fo2 60001. and the Truſtee gned to him ſeveral of the 
Jncumbzances bought off with his Pony, and allowed 


e 
| god, dhe We En e not\wholly Reed zherebr ꝰꝛꝰ 


D E. 
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Lutton contra Rodd. 21 June 1675. 


Deed in nature of a Moztgage and Covenant 
to re-convey on payment + The Pony was ten- 
dꝛed at the day and place, and refuſed 2 Decreed 
the Mony without Jntereſt from the time of 
the Tender, and to re-convey, though that the Platntiff 
ought to make Oath that the Pony was kept, and no 
p2ofit made of it. 


Mony refu- 
fed loferh no 
Danages. 


DE 


6 Mud. . a 1 


DE 
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LICE 


CANCELLARIA. 


Miller « contra Stephens. 


JR Lewis Pollard made a Leaſe cor Pete to Sic. 
8 John Northcot and others fo2 payment of his Bestes, 
and died: The Reverſion deſtended to. Sit Hugh 
Pollard : The Truffees, and Sir Hugh!" alligns t 
Term to Stephens by way of Truſt to pay Stephens 750 l. 
Sir Hugh Pollard confeſſeth Judgment to Miller; Ste- 
phens receives the Pzofits, and pays thein to Sir Hugh, | 
to the value of $oo l. Stephens having no notice of the 
Judgment, noz was there any Extent on the Judgment. 
Decreed by the Lozd Keeper; That he account, and the 
8001. not to be allowed otherwiſe than ag to go in latiſ. SatisfaQion. 
lacklon of his Debt, vis. Stephen” $ Debt. | | 


Anonymus. 5 November, 1685. 


Eſſee foz Years ſubjet to a Truft, deviſeth Reſid' 1,6 re- 
bonor' the Eſtate would but pay the Debts if all — 
lold; De papeth the Debts, and reneweth the Leaſe foz Executor. 
a further Term: It being a Church-Leaſe, and offered 
-- account if any Profits would ariſe out of the old 
erm. 


But 
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But Sir Joha King peſt that he could not be charged 


further ; fo2 if he pay the _ to the value, then the 
Pꝛoperty is altered, and voſted in him, in his own Right, 
Lo2d Keeper. The Executor ſhall make no advantage 


to b(nſelh, ner — fo2 the new Leaſe as wel ax 
fi 
$4 +37 


agafiaint the Witch wit 
21711 would tenew, = 
take it oz the time of the old Term, - — 3 of the 
Creditozs an 02 himſelf ? 
By the Rene ety flo Cheech mid tan make a Leaſe to 
any — the old Tenant, * he firſt be refuſed by the 
old Tenant. 


Loꝛd * decreed accopdingly. 


* \, BIEN! The 1 B 


Purchaſer Parchate of Land incumbyed with two Statutes, pur- 
Protected 


chaſeth in a pzetedent Statute, hading no notice of 
* ſecond Statute. 


bad na notice of the (econd Sta⸗ 
ZE pa dg here 
bet Fa 0 . Þ all e im. 


PIT {0} NUI 12 Vf * 


. aut Dead, * Me, Ve. n 
'Commillions was tt 


Jt 1veſpons | ain 22 * 

Cath, = / ta re a fut per res — 
it Was 4 Plea. 1 zee d, 
She ai bent the Load 


None de en it as 
the Fault oz Negleft of the an oners who tok it, 
rather than of the Defendant. 

Witneſs de- A Witnets demurten to an Interrogatoꝛp, betaulſe he 
mit. claimed Jntereſt in the Land, and diſallowed becauſe 


vid not ſwear to the md RY 
claimed... 


Duke 


— = ww = = * _w=_e —— = - 
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* . Duke contra Duke. 1675. 
* E Bill ſuppoſed a Settlement on the Plaintiff in Sertle ment 
mw 


Y 8 wu nl ——_ 2 — ” — 


Remainder after the death of Elizabeth his fozmer 

ife, and on certain Conditions depending on that E- 
ſtate of Elizabeth, and to examine weitneſſes to thoſe 
points: The Defendant ſets fozth a Settlement.ſubſe- 
quent to the Time, pzetended koz the firſt Settlement on 
a ſecond Marriage, and Jfſue of that Marriage had fif- 
teen Years ſince; and the Plea allowed; koz it was al- 
ledged at Bar, that in truth this Bill was but an Artt- 
fice to examine the ſecond Parriage, which whether it 
were not in the life of Elizabeth the firſt (life, and ſo to 
Baſtardize the ſecond Child2en. 

Lozp Keeper allowed the Plea, . 


Warman contra Seaman, Oc, 


Athaniel Burton ſettled the Lands in queſtion fo; 100 Tail. 
Pears, to William Warman and Julian Ux. fo; 160 Trufl. 
Pears. Julian ſurvived, and granted the Term to Penroſe 
and Thomas Warman, on truſt, in theſe wo2ds : That the 
ſaid Penroſe and Thomas Warman, their Executors, &c. 
ſhould ſuffer Julian to receive the Profits thereof during 
her life, and for ſo much of the ſaid Term as ſhould be un- 
expired at the time of her death upon like Truſt and Con- 
fidence that They, their Executors and Aſſigns, or the Sur- 
vivor of them, will and ſhall, upon any reaſonable Requeſt, 
aſſign All, and all their Intereſt and Right in the Premiſſes, 
to the Iſſue of the Body of the ſaid Julfatt; and for want 
of ſuch Iſſue upon like Requeſt, They, their Executors, 
Adminiſtrators and — ſhall aſſign all their Intereſt 
then to come to Geozge Matman and William Marman, 
Brothers of the faid Julian. 

Julian had Iſſue Eleanor, and died: Eleanor died without 
Iue; the Plaintiffs Title was under the B2others, the 
Defendant's under the Admintſtratoz of Eleanor. 

At the firſt hearing the Lo2d Keeper decreed fo2 the 
Plaintiff, but on a ſecond hearing obtained by Petition 
be referred the Matter in Law to Juſtice Rainsford, who 
certified his Opinion fo2 the Defendant, having heard 


Councel on both ſides. 
| Ee | And 


— — — CCS 
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(thie- 
Exp Anion. 


mä * 


Ind now, viz. the 16th of Decemb. 1675 gave bis Judg. 
ment accozdingly,, and viſmiſt the BI. 

Lom Keeper. At the kozmer hearing, 4 ltoked on Sea. 
man as one who bad, by occaſſion of being Sollicitoz in a 
fozmer Cauſe; thruſt himſelf into the Title, which made 
me hold hitn to all ſtrineſs ; but on the ſecond bearing, 3 
find him a teal Purchaſer; and at firſt as though'Poſſef. 
ſton had gone againſt him all along, whtch appears othet⸗ 
wiſe; ſo thoſe two Circumſtances laid out of the Cauſe, it 
reſteth on the matter in Law, in which alſo my Opinion 
was againſt the Defendant, foz theſe Reaſong; _' 

1ſt. That the Limitatton of the Tſtzg of Julian fs to be 
taken as to a Purchaſer, and conſequentlycarrieth but an 
Eſtate fo2 life to the Jfſue, and the Condeyatice oz Alugn⸗ 
ment to be made to the Iſſue, though koz the Term to be 


inter pꝛeted fo? the life of the Je, as in Wild's Caſe, 6. Co. 


and otherwiſe all the Jſſues muſt have taken joirttly, and 


not ſucceſſively : But referring it, the Judge bath certiff- 
ed his Opinton to the contrary, and not only that it was 


bis Optnfon, but as he inkozmed me, that it was the Opt- 
nian of all the Judges with whom he had conferred, ann 
gave Reaſons foz it, which J will be made part of the 
Oper, and am content to err in ſuch Company, 

Reaſ. 1. The whole Term was to be aſſigned to Julian, 
and then there can be nothing left ko the Bzothers; but 
this Reaſon is Petitio principii. 

And J am not ſo much moved therewith as was ſaid 
the Defendant's Councel, viz. Jt was a contingent Limt- 
tation, if J have Iſſue, the whole Term to my Jſſue ; if 
no Iſſue, to my Brothers. 

Reaſ. 2. That the Remainder to the Bzothers aſter a 
Limttation to the Iſſue of Julian, is a vaid Limitatton ; 
foz if it be taken as a Rematnder to the Bzothers, then 
they may not take it till all the Jſſue of Julian, and their 
Iſſues alſo be ſpent : Jſſue includes all, and is Nomen 
collectivum, and an Eſtate fog life of a Term deviſed to 
A. and after to the Tfſue of A. and fo2 want of Iſſue of A. 
to B. It was adjudged a god Remainder to B. in the 
King's Bench lately, but reverſed in Camera Scacarii, on 
Eno bought, and a difference taken between ſuch Limi⸗ 
tation to Chlldzen and to the Jſſice 3 and cited Pears and 
Reeves s Caſe in point. 


Strickland 


— 
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n Guardian of 

0 25 ur a ther fur pe ego the Abe 4 8 Ed nd 
land an Inkant, on a Treaty of a 2 to 5 had be- own Eftate 
eveen he por apy. rho e ap-pooo 1. Hoxton e . 


In Jndenture was made with the — A cr 
Guardian, oz pꝛetended — Fdion; whereby the u nen d e to 


covenants that the Leaſe ould be ſurrendzed, and a new aden. 


— 21 and! rhe nie 1 — rol Mee ure: int. 


Sno Agreement. 
Covenant oz Agreement on h 


is part, but was made Par- 
ty only to ſhew his content. The Barriage was had, the 
Poztion paſy, the Þ 


1 
and the Wi 805 like + hy died, tde Leafe urrend2ed, 


The:@idow ry Gaker to: afign; o) Me, and de · 
creed gcrozdingiy and Coker; e e ruſt as 
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Taylor contra Dabar. 1673. 
enn I 10 


urthater of tye Cron · E ands in the time of the 
late War, felis part to the Plaintiſf, and cove- 


Covenant to 

— further 5 

. rther Aſſurances : Pe on the 
victed. 


nants to mike 
King's Reſfitutſort foz 300 l. had a Leaſe foz 
Covenantee Pearg made ta him under the Ring's Title. 

PPS 2 Decree was he ſhould aſſign his Term in the part he 


Sir Hugh Windham and Sir Robert Atkins Plam- 
tile; Henry Lord Richardſon, Bayly and 
others, Defendants. 


The Caſe was. 
ne omas Low Richardſon (eiſed in Fee 1663. acknow- 
N. to B. aud ledged a Statute of 1000 |. to J. S. and the 2oth of 


atter 4. \eiſ” June 1665. mo2tgaged the Panoz of Aſhwood in the County 
Ye Manes t of Norfolk to the Plaintiffs,foz 20001. and the 22d of June 


Aſb»o0d, ac- 1665. two days after moztgaged part of the ſame, and other 
_ edges Lands, (as was ar firſt appzehended) to the Defendant B. 
an Fate The Poztgageoz dies: Henry is Heir. Bayly the ſecond 
mortvages MO2tgagee agrees with Marſhall another Defendant,Exe- 


the ſame Ma- 
nor to C and after Martgages part of the ſud Manor and other Lands, to D. D. the ſecond | 


Mo1toagee purchaſeth in B's Stat. The firſt Mortgagee hall not be admitted to ſet aſide 
the H ent on payment of what is due on the Stat, without payment of what is due onthe 
Trend Mortgage alſo. 


cuto} 
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cuto? of the Contzee, to put the Statute i in Execution at 
bis Coſts, nn to pay Marſhall the Debt due on the Sta- 
tute, after ſuch time as the Statute (ould be ertended, 
and an Alügument mane thereof ie to Bayly; 
the Dtatute is extended in Auguſt 1 

The Plaintiffs. Bill 1a, that poyin the debt on the 
Statute, it may he ſet gude and aſſigned. to them, and a 
Dectee againſt Richardfon to pay, %c. oz ta be fo2e-cloſey 
of Redemption. Bayly in his Anſwer acknowledges the 
Mony on the Statute, viz. 1200 l. not yet patd, * offers 
to pay it an affigning at ghe Extent; 

The queſtion is, — the Plaintiffs ſhall be admitted 
to ſet allde the Extenf 00 Mat al the 1200 l. ith 
payment of the _—_ "du n 1955 tes Pogo 5 


Statute Is latigfied, acc 1 ertende 1 
not COINS o the Ae ebt in Eqult 
ſecond. een are in Wd caſe p20- 


exten aa 


kozmer Paztgage this reaſon, Be · 
caſe they E in rl 19 aut their Yony 
trul nt te oztgage e uled in Lam hy pur 
chaſing in the kozmer In eumbzance.; o that baving Tit ls 
in La and Equity, be that hath onlp Aa Title in Equity 
ſhall not pze „Nr Law and Equity: But Bayly bath 
no Title in Law; fo2 though the Statute be extended pet 


it is not affieney to him, and he hath not yet patd the 
12001, and the Plaintiffs are ready to diſcharge him of 
that: And ſo offer, 

Object. 2. The Defendant hath in his Boztgage made 
after the Plaintiffs Moztgage, not all the Lands mo2t- 
gaged befoze to the Platntiffs, but only part thereof, and 
the Statute covereth the whole: Mow if the Defendant 
map by the Purchaſe of the Statute thereby defend him- 
ſelf as to what is in his Moꝛtgage, pet he may not defeny 
himſelf againft the Plaintiffs, as to ſuch Lands as are 
not in his Moꝛtgage: As if A. acknowledge a Statute to 
B. A. being ſeiſed of the Manoꝛs of E. and C. and after A. 
moztgageth E. to one, and C. to another; if B. purchaſe 
in the Statute, he ſhall ſecure himſelf againſt all Men 
lo far as his own debt is, and alſo as to one Poztgage 


but not to both. 
The Lozd Chancellor was ſfrongly of Opinion againſt 


the Plaintiffs in both points, but ſome queſtion of Fa 
ariſing, viz. whether any of the Lands mo2tgaged to the 
Plaintiffs were in the ſecond Moztgage 02 no? The 
Cauſe was put off on Pꝛopoũtiong. Note, 


2 714 Term. Hill. 27 & 28 Car, III in — 


Wirneſ., Note, Tf a Pan be named Dethitvart ino K 
to be a Witneſs in the Cauſe, the Platntiſt mu 
der ſtrike out his name befoze Anſwer, but after auch 
he may by Ozner examine him as a Mitnech, 1 4 bis 
name be not ſtruck out of the Bill, tt he Here, th, 

er 5 


competent, as if he viſclatmp, oz have no 
only as a Truſtec. 


Cartwright contra Petrus 5 3 2. 


of 6 oof | i311; 


(artwrig ht erbitte a Bill unn pettus: hep 2 
| 
4.. of 
- Lands, 


| Toijt-Tentnts of Lands in Ircland ; 
„ Nas an —— of the Pꝛollts, and a Par 


5 12 Feb. 1675, The Low Chancellor ed, that 
tot Profits K. Fr was gov, or verſe 1 ws 


— England, , fo2 they are in the Petſonalty ; but as to the 
any ; which wes in the Realty, he could not K 
0 
a 


oceed, 'foz he could not aword'a Commiſſion into re- 

nd: And the Bill to; a Partition was in the nature of a 
wit of Partition at the Common Law, which iteth not 
in England fo; Lands in Ireland. | - * 


i 5 
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Charles Price Plaintiff, and Elizabeth Morgan 
| «nd Herbert Evans Defendants. 


Iles Morgan, on the Marriage of Cicely his 

Daughter to Thomas Price, Father of the 

laintiff, agreed to pay to William Price, Fa- 

ther of Thomas, 1000 Marks fo2 her Poztfon, 

and William Price the Gzandfather of the Plaintiff was to 

ſettle Lands on Thomas and Cicely. The Settlement 

was made, and all the Poztion paid but 1181. 3s. 2d. 

which Giles Morgan did keep in his hands, becauſe the 

Jointure-land of Cicely was — > William Price, 
to whom the 118 J. was due, made his Mill, and thereby 

declared that 118 l. ſhould be paid to Henry his younger 

Son in truſt to take off the Incumbzances on the Lande, 

an made Henry and Ann his Executozs, and died Anno 

1034. 


Mich. 
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Mich. 1673. Thomas finding the Land not diſcharged, 
erhibited his Bill againſt Giles Morgan his Father-tn-law, 
who owed the 1151. and Henry who was to receive it; and 
therewith to clear the Eſtate, that the 118 1. might be pad, 
and the Land ducharged: To his Bill Giles in his Anſwer 
did confeſs the 118 l. to be unpald, and that he was ready 
to pay it on clearing the Incumbzances; the Cauſe went 
on to publication, but befoze hearing Giles died, and made 
W. Morgan his Ergcuto? : But pet 1 homasbzought on 
the Cauſe to hearing, againſt Henry and William Morgan, 
Exetutoꝛ of Giles pꝛeſent in Court, (as the Oꝛder at hear- 
ag W that William Morgan conſented to pay the 
1181. 

2 it was decreed the 12th of October, 15 Car, 
That Sir Edward Salter take the Account what was un- 
pald of the Poꝛtion, and a courſe direcked foz taking off the 
Incumbzance; and if William Morgan will keep the Pony 
in his hands any longer, he is to pay Jntereſt, 

A Repo2t was made, and a Decree dzawn up. 

Thomas Price dieth, and Henry Price bicth ; Charles 
Price paid the Incumbzance out of bis own Eſtate, and 
takes Adminiſtratton of Henry Price's Eſtate and of Wil- 
liam's, William Morgan, Executoz of Giles, deviſeth by 
his Will ſeveral Lands to his Executrix Elizabeth, and to 
Herbert Evans Defendants, to be ſold to pay his Debts: 
The Plaintiff pzays Satis action out of the perſonal Eſtate 
of Giles and William Morgan, and out of the Lands, 


iſt. Much debate aroſe, whether the Vill was a Bll 
of Revivo2, oz an Oziginal; foz after (o long time the 
Lozd Chancellor on hearing the Cauſe, it being then re- 
pzcſented as a Revivoz, ozdered a Dilmilllon; But on 


ſecond heating it appeared to be an Oziginal ill, and the 
Decrce ſet fo2th but as Evidence. 


2dly. But dilmiſt Herbert Evans, who was no Erecuto!, 
but Devilee of Lands to ſell to pay Debts ; fo2 his Lo2d- 
ſhtp declared that ſuch Pꝛoviſion to pay Debts, did not er 
tend to debts of the firſt Teſtatoz Giles, noz to make Satts- 
fatton out of the Lands, if William Morgan, Erecuto? of 
Giles, had waſted the Eſtate perſonal of Giles to the value 
of the debt, and ſo it became the debt of William in Equity, 
and he while he ved liable in Equity to make Satisfaction 
tothe value of ſo much as he had waſted, and in conſequence 


the 
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the Lands deviſed to be ſold fo2 payment of debts ought | | 


to be liable. 


Low Chancellor. Although by the Common Law, when 
the Erecuto2 waſts, his Executoz ſhall not be liable, be 
cauſe it is a perſonal wong; it is otherwiſe here, and the 
Common Law will come to it at laſt; and therefoze what- 
ever Eſtate of Gyles is come to Elizabeth, oz to the hands 
of William, which William her Teſtatoz wafted the pcr- 
ſonal Eſtate of William in the hands of his Erecutrir 
ſhall anſwer. | | 

But the charge 92 duty which fell upon William by wwa- 
fting the Eſtate of Gyles is not ſuch a debt as is within his 
Will, when he. willeth his Lands to be ſold fo; payment 
of his debts ; fo? it is not pꝛoperly a debt by Contra, but 
a debt oz duty ng ex maleficio, which J hold not with- 
in the meaning of his notll, Therefoze dilmils the Bill 
as to Herbert, and let the other Defendant Erecutrir 
account accozding to theſe virettons, Moſely and May- 
nard's Caſe was cited at the Bar. 


Anonymus, 


Parol oz ſimple Contract, and beginneth within time“ 1 . 


I a Suit be in Chancery foz a debt fo: Rent by Leafe linien. 
0 


Limitation, and be diſmiſt after the time of Limita- 
tion, the Court will not oꝛder the Defendant to take no 
advantage of the Statute of Limitation, See Boſcowen 
andBoſcowen's Caſe. But if in ſuch Suit the Party be 
ſtayed by At of the Court, as by Jnjuniton, &c. its other- 
wiſe; fo2 the At of the Court ſhall vo no pꝛejudice, as in 
Caſe of Demurrers at Common Law, 


\ Inglet and Inglet. 


Itneſſes examined to the damage on bzeach of Co. Ne um. 
venant not re-examined on the ſame Interrogato . 


ry, although ſpeaking in the firſt uncertainlp. 


Fr The 


4 


| 
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BM Indi 
[ DMM PANY» 


— 


1 be Eaſt-India Company contra Mainſton, 0 beve 
an Accouit of bis Imployment, and charged bim 
with divert Peceipts and Omiſſions in bs Books 
of Accounts, which be had ſent and delivered: 
'{ 8 which the Plaintiſf pleaded. The Caſe on the 


Plea was, Viz. 


HE Company had one chief FaX0zy at Bantam, and 

other inkertoz Fafozies, as at Jambee and other 
places in which the Fattozy, viz. their Agent and Council 
there had power to place other Faf02s and Chiefs, and to 
\nſpeft their Accounts, place and dilplace them, Bantam 
Faltozy and Council placed the Defendant chier Fattoz 
at Jambee, who as tn that Service ſix Years, and then 
gave his Account to the Fattozy at Jambee, which was there 
allowed, and then was again re-examined by the Ehief any 
Council at Banram, and ſent to the Company here : And 
here the Company dzew many Exceptions to the Defen- 
dant's Accounts in nOzting, and ſent them to the Faitozy 
at Bantam to inſpet and examine, which they did; and on 
full peruſal and examination thereof they allowed the Ac- 


counts and diſallowed the Exceptions, and made a bal - 


lance of Monp due to the Defendant, and charged t 
Company here with Pills of Kerpen fo pay ft. 
Defendant returned into England; the Compa 
rt of the Bills of Exchange, and delivered to the De- 
ndant divers Geods of the Dekendants, as „&c. 
but now ſue fo2 an Account, ſuggeſting the fame Ekkozs 
and Decetpts foxmerly taken and examined, and viſal- 
lowed : To which the Defendant pleaded the Matter 
afozeſaty, and that reſted quiet tilt He prefſed fo? the reit 
due of his Mony due on the Account and Bill of Ex⸗ 
change, and farther that divers ar his Clouchers were 
fozccably taken from him by the Ring of Jambee a Þea- 
then; and his Books and many of his Aouchers deliver 
ed up to the Factozy at Bantam, without which he could 
not Account ; dut the Company now offerey that he ſhould 
bave the Uſe of his Bioks. [07 00s 


iy 


The 


1 
Ad. tr dr. at. 
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- The Lozd Chancellor diſallowed the Plea, and that the 
Defendant ſhould anſwer ; foz he ſald that this differed 
from other Caſes, fo} it was a National Cauſe and Con · 
cernment, and nothing ſhould diſcharge the Fafo2s in 
India but a Releaſe. oz diſcharge from the Company its 
(af, elſe their Agents may by mutual conntbante ruine 
the Company. | ta . 

Another Point was the Company impoſed a great Aa- 
lue on Commodities, pzohibjted by their Agents to be 
traded in, viz. five, Cr, oz ſłven times the value; pet 
— 4 Defendant ruled to anſwer though it were a Pe⸗ 
fl y, 1 


Mortgagees. 
11. 


Adminiſha— 


1015. 


DE 


Term. Sanct Mich 


Anno Regis 28 Car. II. 
In 
CANCELL ARIA. 


B day to the Moztgagee his Heirs, Erecutors, Ad- 
miniſtratozs 02 Illigns ; the Bony was not pald, 
the Moꝛtgagee entred and died; three of the Defendants, 
as his Peirs entred; julian, Mike of the Moꝛtgagee, takes 
Adminiſtration, then bzings a woꝛit of Dower againſt the 
Þeirs; and others bzing Acktons of debt againſt the Þeirs 
Bonds, wherein the Yoztgagee bound him and his 
ÞHeirs ; the Mike erhibits a Bill againſt the Þeſrs and 
the Moztgageoz, that the Boztgageoz may redeem, and 
the Þeirs reconbey to the Boztgageo!, and that ſhe as 
Adminiſtratrix may receive the Monv; and decreed ac- 
cotdingly. | 

The Objections againſt the Decree were, viz. 

1, 2 Condition was to pay to the Heirs, Execu- 
7 | 

2. The Moztgagee had entred, and by his Ack, as far 
as in him lay, made it part of the real Eſtate, 

. —4 Plaintiff by bzinging a wit of Dower had ſo 
done alſo, 

4. There were no Debts, but Aſſets ſufficient with 
Overplus. 

5. Nes 


Noy contra Ellis. 


Oſitow moꝛtgaged Lands to Joſeph Noy and his 
Deits; the Condition was to pay the Mony at a 
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5. Neither were any Childzen 02 Pozttons to be paid. 

6. The Law gave the Eſtate to the Heirs, Siſters of 
the Moztgagee, and the Avminiſtratrir came not in by the 
At 02 diſpoſition of the Boztgagee; and it were hard to 
take away a legal Eſtate from the Heir to give it to an 
Adminiſtratrir, who ought to be leſs favoured than the 
Heir, who always muſt be of the Bld. An Adminiftra- 
tion may be to a Stranger, and whether he be oz not, his 
Title is the lame only by the Ozdinary; 

The — between Tilly and Egerton and others 
was cited. 

Notwithſtanding the Loꝛd Chancellor decreed ut ſupra; 
He ſaid he had conſidered all the Pꝛecedents, and held no 
difference where payment was to be to the Heirs and Exe 
cutozs, &c. oz to the Erecuto2s only: But in Caſe the 
Mony had been paid at the day of payment to the Heir, 
there it was well to the Heir; but if it were not at the 
day, then it ſhould return to the perſonal Effate, ko it 
tame from thence, and ſhould return thither again, and 
ſaid, it was needful that Point ſhould be ſettled; and no 
matter what the Law is, fo ſt be certain, as Chiet Ba? 
ron Walter ſald; and concluded alt VYoztgages pertain 
to the perſonal Eſtate though made in Fee. | 


Culpepper and Auſtin. Auſtin contra Culpepper, 


In Thomas Culpepper the Father, the 29th of Febry- 
ary, 1642. by his will in waiting veviſev, Chat ik all 
is debts might be paid out of his perſonal Eſtate, 02 out 
ok theRents and Pzofits ot bis Lands, then Henry —0 
pepper his Bꝛother, and Sir Nicholas Crif tho} 
cited to be eſtated in his Lands in Cruſt ould c A 
bis Lands to the Plaintiff, his Don, at his age of — 
and twenty Years, and receive the Profits in the mean 
time, and made them Executois and vied, the Piatnik, 
his Son and Þeir, being an In kant. 
And ſuppoſing the Erecutozs had raiſed ſufficient to pay 
the debts. 1655. he exhibited his Bill againſt the Erecu- 
tozs to have the Lands, being one unn twhnty Yeats of 


Age, This Btll was not pꝛoletuted divers Years, and was 


grounded only on the Miu, which in Truth was revoked 
by a Deep made do Str Thomas Culpepper in March fol- 
_ in Truſt, whereby the Lands were ng to 

them 
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them and their Heirs to ſell to pay his debts 3 fo2 by the 
ccni the Etecutozs had only an Authozity to ſell, and that 
of two parts; by the Deed they have the Eſtate not only 
of the two parts, but of the whole; and there were other 
variances in the truſt limited in the Mill and Deed, 

Jn 1660. the Plaintiff Culpepper exhibited a ſecond Bill 
againſt Henry Culpepper, the Erecuto2, and others to the 
ſame effet., 

And a third Bill againſt Henry Culpepper the Erccutox, 


and Sir Robert Aultin, to the (ame pukpoſe; but herein 


charged not only the ſald Mill, but that the Defendant 
pretending to the Lands ſome Title by ſome other Deed 
02 Ulli had entrev, &c. and pzayed an Account. 
Dit Robert Auſtin by Leafe and Releaſe dated the 16,1) 
uly, 1661. by advice of Serjcant Broom on peruſal of the 
eed made the th of March, 1642. after the Will (but 
it ſeems he was not acquainted with the Mill) fo2 a full 
conſideration, viz. 1120 l. (aftually paid, 900 l. and the 
reſt rhen ſecured) did purchaſe the Lands in queſtion be: 
ing not worth above 551. per Annum; at this time Sie 
Robert Auſtin was named Party tn the laſt Biif ; no P2v- 
ceſs taken out agaſnft him till November, r66r, 

Str Robert Auſtin anſwered and died, Sir J. Auſtin, 
his Son and Þetr, erhibits his Bill foz Reltef, ſuppo⸗ 
ſing Colluſion between the Ancle of the ſald Heir and him 
and in truth the Anfwer of the Uncle to the laſt Bill t 


in the 17th dap of June, 1661. the ſame day wherein Sir 


Robert Auſtin purchaſed, and paid his Pony; and the 
ferving P2oceſs on Str Rodert Auſtin in November affer; 
and it was p2oved that the Plaintiff offered Henry Cul. 
pepper Son of Henry, the Uncle, that he would quit his 
Father,, Henry Culpepper, of all Accounts, and releaſe 
bim i ſo be de would comply with him in the Accounts, 
fo2 he (aid he intended to lap the burden upon Auſtio, and 
if he would fo do he ſhould not want foz 200 Angels dut 
the ſame mitnels on the other part ſwoze he did not acc 
thereof, but faithfully managed the Account, Culpepper 
%Btll being bzought to an Þearing againſt Auſtin, 


The Lozd Chanceltoz Aſhly heard that Cauſe, and on 
hearing ſeveral Ozders made in Auſtia's Cauſe, direfed 
an Account with ſpecial directions (inter alia) an Account 


_ by the Uncle in pꝛeſence of the Plaintiff to de con» 
dered. | 
Now 


ane and aadn aa & a gs 
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Now Auſtin's Cauſe coming to be heard by the Lom 
Finch many things were moved, atid that this Cauſe 
could not receive any final determination till the Accounts 
befoze the Baſter were ſettled, which depended by ſeveral 
Erceptions taken bp Auſtin, whoſe Bill was not bougpt 
on by him, but by the Defendant Culpepper, Plaintiff 
in the other Cauſe. pr 


' 


There were divers things agreed and reſolved : „that 7:.0 to 4 


by the Truſt in the Mill to ſell, the Purchaſer did put · 
chaſe at his own peril, if the per ſonal Eſtate and Profits 
of the Land received were ſukfictent, and afterwatd be- 
came inſuffictent. 


2. But ik the Truſt were as in the Deed, the Purcha- 

ſer was ſafe; foz the Uendor is liable, not the Purchaſer. 
Tf the Conveyance be to ſell to pay debts, it pertains not 
to the Purchaſer in ſuch Caſes to enquire if the debts be 
ſatisfied, eſpectally when no Schedule of debts is made 
to ground his Enquiry on, elſe no ſuch Truſt could ever 
be executed. F 


3. But in this Caſe the Þeſr (who is intituled to the Ls penders 


Lands after ſufficient is raiſed, to have the Lands by a 
Truft implied, and a Truſt reſulting on conſtruftion of the 
Truſt though not expzeſt) both attach his Claim by erht- 
biting his Bill, and then no Man may purchaſe after the 
Bill Lite pendente: And when the Bill was erhibited 
agatnſt Henry Culpepper, the Cruſtee, it will bind him and 
all clatming under him, pedeate Lite; and it was impꝛo- 
vent Councel to make Auſtin Party to give him occa- 
ſion to queſtion the Account, and however now the Ac- 
count mult go on. 


But J objeſted, that then it will lie in the power of the 
Heir to hinder oz delay Sale oz payment of debts, foz he 
may exhibit a Bill when he will, and no Pan can tell 
what the Event will be at the end of the Suit. 


Nota, No 


Proceſs then 


ſerved. 


Anonymus, 
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Anonymus. 19 December 1676. 


Parlinment Þ E Lozd Chancellor Finch declared, that it wag 
BW. lately reſolved by the Lords in Parliament, that 
7 i the Widows of Peers ought to have no Puullege of 
Bur 1676. re- Parllament, becauſe they are not to be called to Coun. 
Lara 14.""cil3 and cited the Lady Mohun's Caſe, though fozmerly 
to the con- CDep had been allowed it; but they are to have Pytvilege 


tary harche of Peers, not to be arreſted, 
Hows nad - | 


Parliament 
Privilege. 


D E 
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Sims contra Urry. 26 January 1676. 
1 E Plaintiff had a Bond of 40 l. quadragim 40 l. Bond to 


8 


ta libris, to pap 20 J. which ſhould have been 1 . 
is. Defendant was ſued in Chan- The 1167 
cery as Heir and Executog ts the Sbltgeoz, the charged, and 

Obiigeoz daving bound him and his Heirs. The Pata 2 b 4 
tiff hay relief, though tht Delendant offered to admit iht nen % © 
Bond to be 400 l. and (8 try it. he ſhould 

The Lozd Chanceſlor decreed an Account befoze a Mg) have been. 
fer of the Pzofits of the Land from this time, via. of the 
Deeree, decauſe the Defendant offered not ſo in his An. 
wer, and at Law on . the Aartance would appear: 
pet the Defenvant offered not to demand Oyer of the 
Bond at Law; but it was now to late objeited, the Þriv 
could not be bound but by Waſting, and this wuting 
binds him but in 401. and the Executoz could not pay 
© without a Decree, without a Devaſtavic to other Cre- 

019. 

Low Chancellor. When the Plaintiff hath Judgment 
here, he hall habe the ſame advantage as at Law. 


rin 


Gg Perkins 
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Perkins contra Avery, Brown and Baker. 


"Heophilus Perkins, whoſe Erecuto? the Plaintiff ig, 

1 pollſeſt of certain Pigces of Hangings, put them in- 
to the hands of Avery an Apholdſteret to ſell foz himꝭ but 
having occaſion foꝛ mony, deſired Brown, Who was a Scrt- 
vener, to lend him 500 l. which he did on the Hangings, 
and enquired firſt-of Avery, who was his Coliſin and 
Neighbour, of the value of the Hangings, who informey 
- him of the value: Afterwards Theophilus Perkins bozrow- 
ed on the Hangings 1001, mee, and gave a Judgment alſo 


fo: the Debt with Intereſt, the Wangings being (ll in 


Avery's hands, Avery laſd the Hangings at an under value, 
but whether Baker oz Brown knew of the Sale? they pꝛe⸗ 
tended they did not, and denied that they knew: But Avery 
alter his Sale deſired the Plaintiff,then Executoz of Theo- 
philus Perkins, to (ell them; who refuſed ſo to do unleſs he 
might firſt ſee them, but could not; the mony lent by Brown 
was Baker's, foz whom Brown dealt as Scrivener, as the 

fatd; but the Plaintiff, noz Theophilus Perkins his C 

ſfato2, did not know thereof, no2 did Baker appear there- 
in, tho' the Securſties were in his name : The Plaintiff 


paid the Mony and Jntereſt ; the Note fo2 Judgment, and 


 fo2 the Moztgage of the Þangings, were always in Brown 
the Scrivener's cuſtody, and on payment of the mony delt- 
vered up to the Plaintiff; But the Þangings being ſold 
befoze, could not be had; and Brown ſafd he had nothing 
to do with Avery, (as one Witneſs depoſed at the pay- 
ment, &c.) The Plaintiff erhibits his Bill to have the 
Þangings, oz the value in mony. On a Trial agafnſt 
Brown, Baker and Avery, direcked by the Court, the va- 
lue of the Þangings was found to be 800 l. 


The Lom Chancellor decreed the Defendants to pay 


the mony. | 

Brown and Baker petitioned to be re-heard, and that the 
Decree might be explained as to them only 3 that there 
was no reaſon to charge them, fo2 they put not the Þang- 
ings into Avery's hands, but they were placed in Avery's 
hands with power to ſell them by Theophilus Perkins, and 
thep ought not to be charged by Avery's default, 


But 
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But my Lozd Chancellor on long debate affitmed his 
fozmer Decree; koz by the Sale and Moztgage Perkins 
diveſted bis P2operty, and the Geds became Baker's, 
and Avery became Truſtee foz Baker, and he muſt an- 
— foz his Truſtee Avery, who did ſell them after the 

tgage. 

nd though Brown pꝛetenos to af as s Scriveyer on- 
ly, and as an Agent to lend Baker's Mony, they are to 
be looked on as, one perſon as to t laintiff; foz the 
Scrivener keepinß the Securities f — Ba ker truſt- 
ed him thereby withal, and he had power to diſpoſe of 
the monies, and he undertakes the ſame: by heeping the 
Securities, and ſhall be anfwerable as Baker: And now 
after the long Proceedings, Ozders, Repozts and Tri- 


als, app e Wwe et eo», 


Anonyaws, 23 — 1676. 


— K 
———— „ 


R. . moved, that a Decree ponounced 3 
Michaelmas-Term, That 5 endant ſhould rolled. 
ccount, fince which the Dekendant beav; might 7% Aen. 


be enrolled, 
(Lom Chancellor.) ndhat gtod will that do you when 


5 b | 

ON d ene Eye Dire adn 8 ; 
Sums. 

= Wit near) Tt. Tea done; and is 


if Wudgment be * ountced re 10 50 re? 
though the Patty die, let it be lo weiß 


Og 3 | DE 


oy 
oy 0 9 , 0 
D E | ; 1 


Termino Paſchz 
ee 29 Car. W 


' 


1 15 
In 5 


has ds — * - 
** W er & Us. contr's Partvtt & Un | 1. } 
The Caſe an Proof. 
Ichard Spiot, a Citizen of 199400 bad ih 
Dangle ters, via. the Platuriffby bla firit 
n Baabe ings by qe. van 
cond wolte; and by dis Mill bevitep 
words, 8 ven thereby.ſeveral Ceres — 1 
As to t my Eſtate, One "hi part is e to m 
Children l z therefore my Will is, that the Fortis 
that I gave in advancement of my married Children, ſhall be 
accounted in their Shares to make their Shares equal with 
my unmarried Children; One other third part belongs to m 
Wite, and the other third part_which I have wer to dil- 
poſe; the Legacies by me given thereout deducted, I do in- 
truſt my Wite with, during the time ſhe ſhall continue my 
Widow; and in caſe ſhe ſhall re-marry, I do will and deſire 


her to give unto my Children the Remainder of my Eſtate, 
. as ſhe ſhall think fit, and dleth. 


a =") , im wm qc oa 


The Widow marrieth agatn,thcRemainder of the thirds 


after Debts and Legacies, was 16701, &c. The Executrir | 
alter her Marriage, by waiting recites, that her gig - ve ( 
ary, 
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Mary, who had been married by hee, and her fozmer Put. 
band, again her on Inclination, and her the ſald Mary's 
husband left her one Child and no Palntenance, and was 
gone awap 3 therekege (hy appeinte to Mary 10741. to the 

aintiff- 50 l. to the other two Daughters 257 |. aptece ; 
o ag Mary hav 4+ times ag mach as the Plaintiff, and the 
other two Datighters ffve/times/as march, - 

The Bill complains of this unequal Diſteibation, but 
was diſmiſt by 7. Jufkics Jones; but An Appeal was now 


Mee eee 
k as trarp co * ic was 
cepoſev tn her by her Neeb, 23 * 1 


The Points debated at the Bar were; nt 
i(t. CUhether the power left to the neife was not deter- 
mined by her Parrtage, foz the wozds are erp2eſs, that he 
intruſts her foz ſo long time, viz. as the ſhall continue his 
Midow; therefoze ſhe having no power but bythis Clauſe, 
ſhe cannot have the Power oz Truſt longer than ſhe conti 
nucth his Widow, | 
To which it was objeed, That her Power to Diſpoſe 
was, if ſhe re-marry; to give, &c. ſa ſhe muſt re-marry, 
and then give, &c. 2 : 
Reſp. The occaſion of diſpoſing is in caſe of Marriage, 
which ſhe may do befoze ;-as a power to limit a Jointure to 
a Wife may be executed befoze Marriage, it Marriage fol- 
low: And reaſon was fo to truſt her no longer chan 
while che continued a CUidow; foz when ſhe married 
though ſhe might diret, yet all the Eſfate falls under the 
power of her Þugbany., | | 
0 Admitting her power cealed fot in point ot time by 
her Marriage, pet ſo great Jnequality ſhewed ſo much Par- 
tiality to her own Childꝛen above the other Chfld,the Plain- 
tif, to whom ſhe was a Step-mother, as that the Court 
ought to regulate it: Which it was urged the Court Had 
ower to do, and to diſpoſe, as the Father, if asked, would 
ave done; and the rather in this Caſe, fo2 that the Father 
when he publiſhed his will, declared to his wife what he 
had, and left her no charge but the Plaintiff, and ſhe aid 
ſhe would be kind to her, and deal with her as her own ; and 
often in her nOfdowheon ſaid, the Childzen ſhould be equal. 


This was much oppoſed, but my Lom Chancellor ſaid 
in effect, that he went on other Reaſons than were touched 


on at the Bar; he conſidered not the Calc as = of 
Jotvr?. 
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Power, but as a a Truſt in the Wife, which was to keep 
the Childzen in obedſence to her while a widow; but 
when ſhe ſhould marry, it was linelp that the Reverence 
of the Chlldzen would not be ſo much as befoze; and 
therefoze though he truſted her foz the Childzen equally 
befoze, yet when ſhe ſhould marry he ſeems to give ber a 
moze arbitrary Power; but that doth not make the Chil- 
den rightleſs. 

Then was moved, there could be no Decree, becauſe 
the other Daughters were no Parties. 

Reſp. They may come in befoze the Maſter, 02 how- 
a0 we deſire but that this Diltributlon ms be ay 
allde, 
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Elliot contra Elliot. 3 July 1677. 


ſelf the Equity of Redemption; and having two by the La 
Dons, the eldeſt took ill Courſes, and had kil⸗ cher. 

led a Man: The Gzandfather and the Bozt- 

gageoz joined in a Conveyance to Thomas his youngeſt 

Son, but no Conſideration expzeſt, noz Truſt erpyeft ; 

but the Gzandfather continued in Poſſeſſion, and leaſed, 
received the Rents, and by his laſt Will deviſed the Lands 

to Thomas, but expꝛeſt not foz what Eſtate, and died. 

The Queſtion was, u®hether the Conveyance to Tho- 
mas ſhould be taken to be in truſt fo2 the Gzandfather, ac 
cowing to the uſual Rule, oz no? And the queſtion aroſe 
between the Son of Thomas, and the peir at Law, 


Againſt the Þeir at Law, and to make it no Truſt: 
iſt. (Where the Father purchaſeth in the name of his 
Don, it hath been frequently decreed to be an Advance- 
ment and not a Truſt, though the Father take the Pꝛofits 
and keep Poſſeſſion ; and though the Father after ſuch 
Yurchaſe declare the Truſt, yet it is not god unleſs the 
CTruſt be declared befoze o2 at the time of the Purchaſe. 
And ſo now the Lo2d Chancellor agreed, 


* E Gzandfather Boztgagee, purchaſeth to him . gen 


Adly. 
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Forcign At- 


fa luncnt. 


2dly. Tt was objecked, that the reaſon why this Court 
had (ſo as befoze decreed, was in purſuance of the reaſon 
of the Common Law: A Feoffment is made by the Fa- 


ther to the Son generally, no uſe riſeth back to the 1a. 


ther, unleſs it be expzeſt. 

diy. The Chil erpzeſſing no Eſtate, contradits not 
the Rule; bit one nÞitneſy doth exp2zeſly vepoſe, that the 
G1andfather's Diret#{on was to deviſe, &c. to Thomas and 
his Þeirs : And another Witnels depoſed ad idem, to the 
beſt of his — — and as he belfeved, which was 
not pꝛeſt as if ſuch Parol Declaration could enlarge the 
no(il, but as an Evidence of the Truſt and Intent; and 
there — reaſon to do ſo, becauſe of the dilozder of the 
elder Don. 


Vut the Lo Chancellor decreed ft a Truſt fo2 the 
G2andfather,andtokthe Difference between aon kozmer⸗ 
w martted and pꝛobided foz, and between a Son unpzovid- 
ed foz. In the latter Caſe, (f the Father purchaſed Land in 
the name of a Son, and pay fo7 tt, oz condey Land to his 
Son, it ſhall be taken not to be a Truſt ut ſupra, but to 
be an Advancement oz P7oviſton foz the Son, becauſe the 
Father is under an Dbtigation of Duty and Conſcience to 
1 foʒ big Child in ſuchcaſe; but after he hat h pꝛobided 

2 him, be is under no ſarther Obligation toppovide moze 
than fo} a Stranger, and eſe ns Father could teuf# his 
Child : And this vifference J take, and all always ob- 
(erve, and the Pu is vefettive to alter the Caſe. 


Anonymus. 


Dward Turney was indebted ts Edward Denham by 
Loud, and to of him divers udares to barter ond 
trade fo2 in the Eaſt-Indies. Turney in his return homeward 
dieth Inteſtate, poſſeft of divers Gs in the Ship, Daws 
ofſeſſeth himſelf of the G, and Mayor gets them into 
s Poſſeſſion. Anthony Turney takes out Letters of adm! 
niſtratton, and he wings a Bi, Hill 1673. again Daws 

and Moyor to diſcover the Effate, 13 March 1673. M 
enters a Plaint befo28 the Mayo, &c. of London, nit 
the adminiſtratoꝛ, on a Bond foz Mony, wherein d 
Turney the TntefRate was bound to him, and hach Prereſs 
thereon. The Officer returns that he had attached © — 
urney 
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Turney by Geds (naming them) in the bands of Moy or, 
which were the Inteſtate's, and immediately Pzoceſs on 
14, 15s 16, 17, the ſame Days of the ſame Ponth of 
March, and the Sods condemned in four Days, Dea⸗ 
ham ſueth the Adminiſtratoz of the Inteſtate at Law, 
and by Nihil dicit qbtaing Judgment on the Bond. Dau; 
doth the ile on another Bond; but theſe Tudgtucuts 
were after the Judgment on the Fozeign Attachment, 
and pending the Smit in Chancery by the Aominiſtrata:: 
But Denham after erb\bited a Fi againſt Turney the 
Idenfniftratoz, and Daws ; but x all ho Patty ta 
that Sutt, and Daws had a Suit there againſt Lutuey, 
Moyor and Denham. 
All three Cauſes came to be heard together: Decreed 
im' alia, fo; Daws any Moyor, to account ta; the Eſtate 
which came to their Hands, Bun, &c. tobebzought.tn, 
the Effate, over and above juſt Mowaitces, to be viſtci- 
buted proporttonabty among the Crevitozs, accawing 
as by Law they ought to be paid, and that the Judg⸗ 
ment in the Foreign Attachment ſhould be ſet aſide, but 
the Gods returned ko: Denham's Adventure, to be no 
part of Edward Turney's Eſtate, Moyor pꝛocures a 
Ve- hearing, and inſiſted, that his Debt being by Bond, 
as well as the Debt to Denham and Daws, it was hard 
enough on him that the Judgment which he had on the 
Fozeign Attachment was ſet aſide, fo2 he had therein 
done nothing illegal, and it was lawful fo2 him to ſe⸗ 
cure his Debt by any legal Courſe; but as the Decretal 
Order is penn'd, he ſhall tot only toe the benefit of to 
Judgment, being firſt and pꝛecedent in time to the other 
Judgments, but shall loſe bis Debt; foz the other Judg⸗ 
ments will be p2eferred befoze his Debt by Bond, unlcſs 
he may ald himſelf by his Judgment on the Attachment : 
But he declared, and was conterited that thts Judg- 
ment ſhould not pꝛejudice the other Debts, but all to 
be payed ratably and pꝛopoztionably, ſo that he might 
habe a Share of the Eſtate equally, accozding to the 
proportion of his Debt; but that as now the Over is 
penn'd, he will be wholly ercluded till the Debts to Daws 
and Denham be paid, which may ſwallot the whole Eſtate. 


Chancellor. Jf a Suit be begun in Banco Regis, Com- 
muni Banco, &c. no Fozeign Attachment for a Debt, &c. 
ſhall pzevent the Judgment of that Court, noz ſhall it 

hh . prevent 
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Decrce u- 
gainſt one 
who is not 


a Party. 


pzevent the Judgment of this Court, &c. and therefoze 
J confirm the Decree made, and ſet aſide the ÞP2oceed. 
ings and Judgment on the Fozeign Attachment: Yoy 
fozſook the High way and miſtook it, and went in a By. 
on therekoze take your chance. 

hen it was objefted, that the Adminiſtratoz's Vill 
was not fo2 payment of the other Debts, but only ta 
diſcover the Eſtate, and Denham no Party to that Suit 
of the Avminiſtratozs, any Moyor no Party to Turney 
covenant to pay the Adininitratozs Bill ; but Daws was, 
and Moyor no Dekendant to the Bill of Denham, there- 
foze he could not have any Decree againſt Moyor ag now 


he hath. | 


Chancellor. They were all bzought to hearing toge- 
ther, and reaſon was that it ſhould be ſo; and on hearing 
of them, the Juſtice which was to be done on them all 
appeared, and accozdingly decreed, and you ſhall not ſc- 
ver them now, 


D E. 


DE 


Term. Sanct. Mich 


Anno Regis 29 Car. II. 


In 
CAN CELL 


Hilliard contra Gorge, &c. 


6 terect in a Plantation in Barbadoes, with Cove- 

nants to enter into ſeven Bonds fo2 the Money, 
zoo l. each Bond. Gorge enjoped the Plantation, but 
no Conveyance made to him; but Hiſſiard died, and 
made Speake and H-ly Executoꝛs, in truſt fo2 the 
Plaintiff an Inkant. 6001. was pald: Hely (Five of 
the Bonds being due) delivered them up, and takes 
Bonds of the ſame Sums in the name of himſelf, and 
his two Co-Erecuto2s, and ercuſeth himſelf, becauſe 
Gorge had reccfutd a Commiſſion from the King to go 
to Suranam, &c. And ſo to mend the Security, he took 
five new Bonds ; but by this 5001. Jntereſt was loſt to 
the Inkant. | 


Lozd Chancellor decreed the payment to be made ac- 
coding to the times of payment in the firſt Articles; 
and Gorge and Hely to be charged therewith , not- 


withſtanding that Hely had on taking the new Bonds re- 
leaſcy Gorge of the Articles, 


Bh 2 Bray 


Erdinando Gorge, did by Articles ſealed to Pay tnteref lo 
Hilliard the Plaintiffs Father 2100 | fo2 his In- decreed 
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ſod to J. ſor. 


— — CC” 


Bray contra Buffield. 


Eſſee fo Pears deviſed the Lands to his Wife fo! 
her life, after her Death to the Heirs of her Bo- 


life, and after dy, and fo2 want thereof to J. S. and dieth. The Ere- 


cutoz conſents to the Legacy, the Mike dieth without 

Iſſue : The queſtion was, TUhether the Executoz of the 

| oz the Wife ould have the reſidue of the 
erm : 

(Pemberton,) Had the Deviſe been to the Mike, and 
the Hefrs of her Body, the whole Term had been hers, 
and any Remainder void, and the Erecutozs could have 
had nothing; but it is deviſed to her koz her life, and 
afterwards to the Heirs of her Body; in which Caſe ſhe 
hath but an Eſtate fox her life, and after to her Þeirs, 
&c. Now the wozd (Heirs) is a god wozd of Purchaſe, 
and the Heir of her Body ſhall take by way of Pur- 
chaſe : Put caſe the Deviſe had been to the Mike koz 
life, and after to the Heirs of a Stranger, there it ſhould 
have veſted when it fell, in the Ietr of a Stranger ag 
a Purchaſer. 

(Reſp.) J ſuppoſe he meant that the Stranger, to whoſe 
Heir the Deviſe was made, was dead at the time of the 
Devile, oz at leaſt at the time of the Deviſo?'s Death. 

(Elle quere.) And why not in this caſe, when a Will 
may be expounded two ways, and one Wap the Teſta- 
to?'s Mill and Meaning, will take effet, but not if the 
Will be erpounded the other way, then that Expoſition 
ſhall be taken, which beſt ſtands with the Teſtato!'s 
meaning; fox the wife ſhall have it fo her life, and the 
weir after as a Purchaſer ; but the other way of Ecpo- 
ſition ercludes the Heir; Jn caſe of a Frechold lmiten 
firſt to the Anceſtoz, and afterwards medtately oz (mme-« 
diately ; the wozd Heirs are a Limitation; fo2 Heir and 
Anceſto2 ſucceed, but not Hetr and Teſtato2 of a Term, 
-= the Remainder after the Limitation of an Jntail, 
Ss vold. 


Loꝛd Keeper e contra. The Teffatoz meant an Jntafl 
to the Aike, which cannot be, becauſe then there ſhould 
be a Perpetutty of a Term ; and though there be diffe- 
rence in wozds when Land of Freehold is deviſed to =_ 

02 
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fox life, the Remainder afterwards to his Heirs, medi- 
ately o2 immediately; and where a Term is ſo deviſed, 
the difference is in woꝛds, the Ceſtatoz's meaning is the 
ſame, and new Eſtates, Jointures and Settlements, 


are of long Terms, and a Similitude is between them, 
KC, 7 | ; 


Anonymus. 21 Novetnb. 1677. 


pe uit was foz Tithes in Chancery: The De- 2» cer/e/+. 
fendant being in contempt to; not anſwering, wag cf | 
brought by ſeveral Ozvers to the Bar; and being indeen 
a Quaker, refuſed to anſwer on Dath, but pꝛaps to an- 
ſwer without Dath. f 
Lo2d Chancellor did avmoniſh him of the Peril, viz. 
that the Bill muſt be taken tox true, entirely as it is 
laid if he anſwered not; but he ſaying as befo2e, the 
Chancellor pzonounced his Decree, though Sir John 
Churchill not being of Councel,' but Amicus Curiz, ſaty 
that this Cauſe fo; Tithes, eſpecially ſmall Tithes, 
was not pꝛoper fo2 this Court, and had not been uſed. 
Chancellor decreed fog the Platntiff, and refer'd the Aa; 
luation to the Maſter. 


Manaton contra Squire. ' The ſeme- Day, 


A Partition between Tenants in Common of a great Tenn, in 
waſte decreed, though many Reafong tending ta Common: 
great Jnconveniences, viz. want of Paſture, Shade, ec. 


I 34 


Foſter contra Denny. 4 Decemb., 1675. 
W „ we. 


Ike the Father deviſeth to his cite, Mother nn, Cin les 
law to his Son, the Cuſfody and Tyition of his 
on, an Jnfant of about ſeven Pears of Age and died ; 
The Mike marries meanly, viz. her own Servant, and he 
dying, ſhe. married a very mean Perſon, Foſter : The 
Uncle of the Boy gets poſſeſſion of him, and ſends him 
into France, where he placed him in a Pꝛoteſtant College 
fo2 his Education, The Court on Jnfozmation that 
the Child was eloigned by the Ancle, ſued out a Arit of 

Homine replegiando, and this Day was appointed to / % 

hear why the Writ ſhould not be diſcharged. f Neg. 

| 020 
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Lord Chancellor. Where there is a Guardianſhip by 
the Common Law, this Court will intermeddle and oz- 
der; but being here a Guardian by Ack of Parliament, 
4 cannot remove him oz her, but in this, and all other 
the like Caſes, they ſhall give Security not to marry t he 
Child, intra annos nubiles, 02 conſent, oz be afding to 
the Barrtage of ſuch, poſt annos nubiles, during Pino- 
rity, without. acquainting this Court therewith 3 but J 
cannot reſtrain the Inkant from Marriage, ad annos nu- 
biles, and the Cincle was oꝛdered in this caſe to (end to; 
the Boy home, &c. 


Anonymus. 


Maſter of a Ship, ſo appointed by B. Owner, treats 

with the Plaintiff to take the Ship to Freight 

to} 80 Tuns, to ſall from London to Falmouth, and 
thence to Barcelona, without altering the Aopage, and 
there to unlade at a certain Rate per Tun: And to per- 
fozm this, the Maſter obliges the Ship, and what wag 
therein, valued at zoo l. and accozdingly a Charter 
IParty was made and ſealed between the Maſter and 
Merchant, but the Owners of the Ship no Parties 
thereto: The Maſter deviates, and commits Barratry, 
and the Merchant in effect loſeth his Goyage and Gcovs ; 
fo2 the Merchandize being Fiſh came not till Lent was 
paſt, and was rotten: The Merchant 's Fado hereupon 
ſueth the Maſter in the Court of Admiralty at Barcelo» 
na, and upon an Appeal to a higher Court in Spain, hath 
Sentence againſt the aſter and Shtp ; which coming 
to his Hands, viz. the Berchant's Hands, the Owner 
brings an Action of Trover fox the Ship; the Merchant 
ſueth in Chancery to ſtop this Sult, and another Dutt 
brought by the Owner fo2 Freight, clatming Dedutftton 
out of both fo bis Damages ſuſtained by the Baſter by 
breach of the Articles by the Maſter ; fo2 it the Owner 
wives Authozity to the Paſter to Contract, oz doth allom 
his Contra, he ſhall be liable to Loſs, as well as Gain, 
by occaſion of that Contraf ; and ff he will hade the 
Gain, viz. the Freight by the Maſter's Contraft, he ſhall 
alſo bear the Loſs ; and a Contract made by my Councel 
is as if J make it my (eff. Indeed in caſe of Bottom 
ry aftcr a Aopage begun, the Maſter cannot oblige the 
Owner beyond the value of the Ship, but this Cate is, 
ut ſupra, on Contratt. Lom 
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Lom Chancellor; The Charter Party values the Ship 
at a certain Rate, and you ſhall not oblige the Pwntr 
further, and that only with relation to the Freight, not 
to the value of the Ship; the Maſter is liable fox De- 
viation and Barratry, but not the Owners, elſe. Baſters 
ſhould de Owners of all Mens Dbips and Eſtates; 
Keck. It the Owner had been Party to tte Charter 
arty, and covenanted there ſhould be ſuch Pꝛoceedings 
n the Gopage, he ſhould on Non-perfo2zmance thereof 
| have been liable to the Damages, and the Ualuation of 
the Ship in the latter Clauſe, viz. obliging the Ship to 
the perfozmance, would not ercuſe oz leſſen the Da⸗ 
mage, and the Owner by afſenting to the At and Agree- 
ment of the Baſter obligeth himſelf, 

Lozd Chancellor decreed ut ante. 


Th Lady Mary Cope's Caſe. 
T pe Lady Mary Cope was found a Lunatick, and Lunatick; 
uy, 


on Jnſpetſon found ſo, was committed to 92, 

at the Requeſt of the Counteſs of Bath; and now 
Dir Francis Fane her Uncle, and Aunt, their Siſter by 
the half Blad, petitioned the Lozd Chancellor fo; the 
Cuſtody ; firſt, foz that ſhe was neareſt in Bichd; the 
Eſtate was but a Jointure fo2 Life, ſo as no Jmpedi- 
ment, as in caſe of Guardianſhip where Lands may 
deſcend : And Nearneſs of Blood argueth moſt nearneſs 
of Affection; eſpecially Guy being a Stranger: And ſhe 
could not be thought to deſign againſt the Life of the 
Lunatick, and ſhe on her Death was beſt intituled to the 
Adminiſtration of the Eſtate, and conſequently moſt en- 
gaged fo2 the Pzeſervation of tt, 


Lozd Chancellor. It's no queſtion of Right, but of 
zudence; and where no Right, there is no Mzong: 
t ſhall. never in this oz any caſe be committed ta any 
that will make gain of it; and the Siſter though ſhe be 
not intituled to the Eſtate, pet is concerned to out-lfve 
her, ko therebp ſhe will be intituled to the Eſtate, and 
therefoze ſettled it as befoze; adding, that the Siſter 
- Hould be called to the yearly Account befoze the Ba- 


ſer, 
Then 
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Then we p2effed that u. Guy might be tinted, beyond 
which he might not exceed. 


Chancellor. Move that when the Account is made; 
then the certainty of the Eftate will beſt appear ; the Al. 
lowance muſt be liberal and honourable. | 
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death, was asked by the Plaintiff, whether ſhe 
would marry again? and he gave her a Guinea 
to dave ten Guinea's ko; it it ſhe martied again. 
and now'ſhe being married, the Platnt(f ſued her and 
her dusband to viſrover the Pꝛomite. 

On Demutrer it was inſiſted on by Sir J. Churchill 
and others, that it was a Catehirig Piome, and like to 
a Wager, which this Court will give no help at all unto, 
and was gained krom her in her W dun ben fo} one 
is not a rer 75 


(Jones Akforacy. The diirerice is where (x is a Bond 
Penal, whereon the Jury can give no leis chan the Pe- 
nalty, and this Cale, where the Jury will as cauſe is} 
lellen, &. The Demurrer was oper · ruled, any the De- 
tee aner. else 
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wwe Defendant, courvays after Þugbartd' g Catching 


Pr omiſe. 


* * _— 


* 1 — — — ͤ ͤwn‚ 
242 Term. Hill. 29 & 30 Car. II. in Cancellaria. 


Atterbury cou Hawkins, &c. 


Serlvener 1 2 i ere hoy 4x 
nor privi- , ARre r 3 a KH aWer 
lege. t Ee convey his E Hate to the elveſt;he 2 
— a third os hyper to the younger 1 — — and it he 
ould convep, &. e gunger r e younger 
Don eimer Pjopbrion er to 2 elder. The 
Plaintiff pzetends himlelf by this Bll to be intereſted in 
this Agreement under the younger Don, and Hawkins one 
of the Defendants is charged to know and to diſcover In- 
cumbzanceg on the Eſtate made by the. Father, &c. Haw- 
kins demuts, becauſe hema a Dirtvener,/ and unem no- 
thing but as a Sctivener when employed in lending Monp, 
and taking Securities from the Father, &c. and demanded 
Judgment ik he ſhould diſcover, & c. inſiſting that ſt was a 
general Cole cancernivg all Scrivehers, and all Dealers 
with them, in lending and bozrowing of Bontes. The De- 
murrer wap ole rule and Hawkins put in an auſwer, To 
hich Inſyer-Geopttang were taken, and now came to be 
ard. The Deſendgnt Hlawhins beth now ſet fo2th th his 
anfwer the Names of the Perſong {oz ubom be dealt in 
his Jain, namely the B of Salisbury and others ; 
o as the Plaintiff might make them Parties who arg 
the Parties tencerned in Jutereſtz but de biurfelf dil⸗ 
tlalmed all Jntereſt, but id not auſwer whot Coanbe nan 
ces he had mede, 0 fen what Sum. 12 
-Andit (aidhy een, Hg. Keck. &. That this 
would be a foundation of a Mackice of very il nonſequence, 
viz. when that the Party concerned map defend himſelf, 
ſo as t aming iu by valuabte.confiderption end ithout no- 
tice, be haul not be compeiled te M ener any thing tame 
fudice 64 Waben bis Tithe, it he were (imſelfPoray te the 
Vill; yet hu a Bull agatnst his gent, 02 qDcvibenerin 
ſuch caſe is no other) he chall have every thing diſt aueren: 
And it was ſatd, that the Plaintiffs deſign was, and his en⸗ 
deavour had been to buy in ſome Incumbzances pꝛecedent 
to the Aſſurances made to his Clients,(ſo he called his Em- 
loyers :) Beſides, the Defendant having diſclatmed, the 
laintiff could have nd Decree againſt him, noz any Ad⸗ 
vantage dy his Unſwer ; fo: n ute thereof can be made a- 
gain any others, and therefoze it were better and moze 


pꝛoper 
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pꝛopet to make the other Perſons, whoſe Names are dil. 
covered in the Anſwer, Parties, and put them to anſwer 
foz themſelves than the Scrivener, no wap intereſted, 
but as an Agent fo2 others; and by this way a Man that 
is a meer Stranger in Intereſt, and knows only as a 
Witneſs, may be 'dzawi in to anſwer a Bill, and ſo ct- 
ther p2epared to be a-CUitneſs, oz ſearched by his Oarh 
what be can ſay, &c. ; 


o 


, f { | 
(Sollicitor.) By the Omer on hearing the Demurrer, 
the Defendant was to anſwer, and to diſcover, but now 
would bzing the ſame matter into debate again. 


Chancellor. The Bill is fo2 diſcovery, and in effeft the 
Defendant biys the Plaintiff go lok ; therefoze anſwer 
what Conbeyanices himſelf made, not to the fozmer. 


It 2 D E 
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Anonymus. 


Redemprion oztgagee ſues to have his Pony, o; that the 
ar'd, but no A ekendant be barred of Equity of Redemption. 


—— 1 It happened that by ſubſequent Orders poſſeſſion 
was o2veren to the Moztgagee, and Contempt 
pꝛoſecuted fo2 not delivering the Poſſeſſion; and the Þeir 
who was ſo pzoſecuted, (et kozth in his Examination a 
Title: And now the Boztgagee would have debated the 
Title, but not admitted becauſe the Courſe of the Court 
Is, and the Court can go no further in ſuch a Bill but to 
take away the Equſty of Redemption, and leave the 
Plaintiff to ſuch Title as he hath, but not to amend it; 
and this was the true and antient Courſe, though of late 
ſome times the contrary hath been done. 


And now the Lozd Chancellor agreed thereto, and dil- 
charged the Contempt. 


Fur 


1 4. 
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Sir Robert Henly contra —— 12 June, 


Ecreed if a Guardian to an Infant, whoſe Lands G,..1;., 
are incumbzed with Arreats of Rent to the value nor advan- 
oo l. and he hath in bis hands of the Inkant's Eſtate aged by Ber- 
100 l. and buyeth rhe 6001. be ſhall not charge the In . 
fant with the 690 l. 


A Ulrit of Ne excat — um granted in any Caſg 
where there is danger of terfuge from the Juſtice of 
the Nation, though of pzivate concernment. 


DE 


D E 
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Moore contra Bennett. 14 December 1678. 
Makes a Cnveyance to B. with power of Revo- 
Notice im- cation by Mill, and limits other uſes if A. dif. 
plicite. poſe to a Purchaſer by the Mill: Another Pur- 
* Chaſer ſubſequent is intended to have notice of 
the Will as well as of the Power to revoke, and this is. 
in Law a notice: And ſo it is in all Caſes where the 
Purchaſer cannot make out a Title but by a Deed, which 
leads him to another Fact, the Purchaſer ſhall not be a 
Purchaſer without notice of that Fact, but ſhall be pye- 
ſumed cogniſant thereof; fo2 it is craſla negligentia, that 
be ſought not after it. 
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Fine, "wich 11 5 
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Plaintitk, L 5 
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Warren cor — way” 
E uſe 
G mY to Bach on gat by fox (ken 5 Arthie 
Thomas, „ Day jk Admiuſfration- to 
S And Francis. ic. an ton Aumaialdratton 
Thomas feat), L19 the. e ageoz ſueth 
BY iftratr(e dt Francis on to re- 
drem Heſter, neavs that it wag 110 eee but ah oh. 
ſolute Purchaſe ; but the Pita was fer ande on hearing, 
ne 2 and January 1677- On Re-hearing the Court 
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decreed the Eſtate redeemable, but there being other mu 
tual Demands, the Eſtate was by Decree to be convep'd 
by Helter, and Boughton 11 Truſtee, to the Six Clerks 
to be under Digencien of the Cort, and a Security of 

ande ang Paſter — 


what ſhoul 2 the mutu 
4] 15 C ch daring: ſe 

the chunt gage. 
, he Maſter to 11 Me Account, of ettifies te 99% Pot 
one ouff p pad 4 Polls 2 2801, which << was ngw due to 
Thomas. 120 

In al 1638. the — © Cauſes coming to be heard, 
the Plaintiff Thomas made g Pꝛopoſition that he would 
quit the 280 l. ſo as Heſter and Boughton would aſſign the 
Germ and all their Intereſt _ to him, his Erecu- 
tos and Nee _ in perſon takes time to 
conſider, den contents; and the Court by conſent 
of her and her Councel, and of the Plaintiff 1 homas, de. 
crees her quit of the 2801. and to n to Thomas, his 
Executozs and Anminiſtratozs, and Boughton to join, and 
Thomas to,rpienſe to Heſter and her Þcirs bis Right, in 
certain Triſh Lands. 

Bekaze 74 9 mas dleth, bis Aife takes Ad. 
miiſtüratian to' dem, and nom moved that the Decrce 
{&ht be intollen, viz. 15 Jan. fo as there was no Laches ; 
t there 10 no Term paſſey ince Otober laſt, when the 

ret wah pjonounced, and the Decree ts be At any 
TNT, the Jfiroltnent the Clerk's bit 
eſs, f 


RE 8 1x, that the Land be cotiveyes 
hom 8 


era Ks n Nen t 


At was oppoſed ; £08 

Firſt, Becauſe Thomas had right but as 3 
to George, which the Wife of Thomas cannot have as 
Adminiſtratrix to Thomas. 


Secondly, AR ele n Ge N be in H 
n deer French. 


1 echt fiepjen l 
a e 9 55 —_ oh 


Chen t d, feetng that not the Aomuntttrato 
a7 Dult or ton 255 | 


entands, any Bulls tg 
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omas hath beneflt, Oy. 10 be ha 
Thomaz . C Ws but vented, 
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Everard contra Warren. 


"ÞE Defendant on atcount ſhould be diſcharged by 
bis Dath of Sums under 405. but a Party ſhall 
not by way of Charge, charge another perſon fo. 

Everard, Dwner of ſome parts of a Ship, tak up ſe⸗ 
veral Sums of Monp on Bottomry : The Defendant 
became bound with the Plaintiff foz the Pony the Plain⸗ 
tiff furniſhed the Ship with Berchandize : The Defen- 

vant takes the Ship and Sods, and employs them. 


Brown contra Hamond. 18 January 1678. 


pe Plaintiff ſets fozth, That he was ſeiſed of zoo Te». 


LUnreaſona- 
ble Sale lot 


iſon at 50 . Rent fo? two Pears, and after at 601, Rent, relieved, 


4 | Acres of Land in the Fens, which he demiſed to 


The Leſſee covenants to pay all Tares, 30 l. Tar was 
impoſed, and 3 |. Penalty incurred: The Lefſee having 
ſufficient Rent in his hands to pay the 33 l. combined with 
the Defendant, one of the Conſervatozs, to defeat him of 
his Inheritance, and fozboze to pap the 33 l. The Officers 
appointed to ſell by the Laws of the Fens, ſell 100 Acres 
of the zoo fo the; 2 |. to the Defendant, a Commiſſtouer ; 
Whereas the 100 Acres were mozth 400 l. to be ſold. 

The Defendant denteth Combination, and pleads to 
the reft the Statute of Dzaining, and that the Sale was 
made accowing to and by virtue of thoſe Statutes. 


The Lozd Chancellor allowed the Plea, fo2 he could 
not relieve contrary to an At of Parliament, and if he 
Qould it would deftroy the whole Deconomp of the Þe- 
ſervation of the Fens ; and compared it to the Caſe of a 
PYottgageo2 of Houfes in London of great value, that 
ſhould be ſettled by the Judges, accozding to thoſe Aﬀs 
made concerning London to be rebuilt; This Court chat 
not examine any Sale on pꝛetence of Equity, 


kk | Note, 


—_ dE. 
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| xamimti- 
on in Chan 
ety uſed im 
Delegates. 


V. 7 1 J. 


Note. The Sale is made four Months after default of 
payment, twice in the Pear, and their uſe is to erpoſe 
ſix(t ten, oz fewer oz moze Acres fo; the Dum in arrear, 
and ſo \nrreafe till a Chapman offer, c. and never (1! 
fo: more than what is in arrear of the Car and Penalty, 
and it ſeems can ſelt fo2 no moze. a 


Anonymus. 21 January 1677, 
On Appeal between Gargrave alia Fan, and — — 


be Judges and Civilians on debate ruled, that the 

Teſtimony of one Nevill, who was examined in 
Chancery between the ſame Parties, and croſg-examin- 
ed there, ſhould be read befoze the Delegates; though it 
was objeited, that the Appellant here ſhould take the ad- 
vantage here, which he chauld have had ik he Had been 
croſs-examined 3 foz croſs examining a Witneſs ſerg 
him upzight in Chancery, but not here. | | 


Shuter contra Gilliard. 


E Defenvant was Servant and Rinſnan to Py. 

Shuter of the Inacr-Temple, Deceaſed; aun marey- 

ing the Daughter of Harriſon, Shuter pzomiſed to give 
1 leave to the Dekendant as much in Ponp 0} value, as 
arriſon did 02 ſhould give in Poztton to him, and made 
bis ite Erecutrir, and died. The Defendant ſued the 
Wife, &c. on the Pꝛomiſe the Wile erhibited her Blll to 
diſcover the truth of the Pzomile, (fo2 it was, Ik any, a 
very unlikely one ; lo Harriſon mſght give 5000 l. 02 moze) 
aud to diſcover what Harriſon did give, and found that in 
truth he bad given little, and pzayed relief on the Bill; 
but the Defendant ceded to trial, and the Pzomlſe 
being a Collateral miſe, and not fo2 Shuter's own 
debt, and being made but a ſhozt time befoze the Statute 
of the 24th of June 1677. a ſpectal Aerdict was found on 
that matter, and therein it was alſo found that Harriſon 


had given in Mony and Galue 2000 l. and 2000 l. Dama' 


Jes aſleſt, 


There⸗ 
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Thereupon the Erecutrir pzayed to amend her Bill, 
and having ozder ſo to do, ſet fozth her Uerdit, and al. 
levged that the Plaintiff Gilliard made up the value by 
Jewels, valued and by a Hill which was valued 
at +0601. and was but 30 l. per Annum, and wo2th to be 
ſold oz otherwiſe, but 400 l. and now payed relief. To 
which the Defendant pleaded the Uerdi#, and that there- 
by the Pꝛomiſe was found and damages, and that Har- 
riſon had given pro ut. 


On hearing the Demurrer and Plea, the Plea was al» Eran, 
lowed, and that no Examination ſhould be had as to the ton. 


value of what Harriſon had given : Notwithſtanding the 
Plaintiff here eramined to the value of what Harriſon 
gave, but the Defendant here, as was ſaid in regard of 
the Ozder, did not examine thereto, and ſo ſhould be ſur- 
pxt3ed, inſiſting on the Cerdit, which expzeſly found the 


value, &c. Tory | 
To which it was alledged, that the main Defence be- 


ing the Batter in Law, they ought not to de concl 
20 ot other Matter, and offered to read parof to ſuc 


Low Chancellor. Where there is Right and Equity, 
Fozms of the Court and Ozders ſhall not hinder me to 
examine it; and it was ſo ozdered. 


—ä]— — 


r Ob- 
ject of Relief in Chance 
y, | \ 30 


Account. 


Cuſtom between Merchant and Mer- 
chant, that all Accounts on either 
Side ſhould be evened by way of 
Eſtoppel, | 7 

Account after Marriage decreed , 
where the Plaintiff agreed before 
1 to releaſe upon payment 


of $00 aul f 158 
Account of an Orphan's Eſtate be- 


fore the Aldermen in London diſ- | 


allowed, and a Surcharge allowed 
in Chancery, 
Vid, Oath. 


Adminiſtratoz, Vide Executoz. | 


Aſſi 
ſtrator in truſt for himſelf, ſet 
aſide, | | 

Vid. Decree. 


170 
| Parol additional Agreement refer'd 


Party an 
of a Term by Admini- | 


N * 
: 
# 3 


, 


:  Mdvancetnent-\/ 


| The Cuſtom of Condon concerning 


4 


Childrens Advancement. 


Vid. London. | 

It a Father purchaſe Land in the 

Name of a Son unprovided for, 

or convey to his Son, it ſhall not 

de taken to be a Truſt for the 
Father; but to be an Advance- 
ment or Proviſion ſor the Son, 
Secus if the Son were provided for 
before, 232 


So of a Bond in his Child's Name, 26 | 
Agreement. 

Agreement agreed to be put in wri- 

ting, Bill to execute the Agree- 


ment, the Defendant pleads the 
Statute 29 Car. 2. over-ruled, 136 


to Law, 143 

Note of Agreement $gn'd by one 

7 not the other, binds 

both in Equity, 
Vid. Execution. 


164 


FEI Anſwer, 
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Part 2. 


Anſwer, Vide Baron and F kme. 


If the Plaintiff reply to an Anſwer, 
and without more bring the 
Cauſe, to a hearing, the Anſwer | 
ſhall be taken for true, 21 


Where the Defendant denies in his 
Anſwer, the Agreement alledged 


in an Original Bill, one Witneſs 
will not convict him, 8 
Anfwer and Plea return'd as Anſwer” 
only, rejected; but without Coſts, 
becuſe the Commiſſioners fault, 
not the Defendants, 208 


Alletg. 

Aﬀets in a Guardian's Hands liable 
to a Decree, tho' the Infant die 
before the Decree be inrolled , 


I 
Leaſe waiting on the libalnen 
whether Aſſets to pay Debts, 152 


Aflgnment, Vide Adminiſtration. 
An Aſſignee (or Alienee) of Land 


is not bound by any perſonal Co- 
venant, 90, 91 


Award. 


Bin to be relieved againſt an Award 
for exceſſive Damages, diſmiſt , 
140 


* 


* 
B. 


* Bankrupt. 


Ommiſſioners of Bankrupts 
commit for not anſwering po- 


ſiuvely to Examination, 72 


Purchaſer of Bankrupts Goods 
eads to a Bill in Chancery, that 
had no Goods but ſuch as he 


| | 


really paid for before the Com- 
miſſion iſſued, and that be had 
no notice of any Ad or Thing 
whereby the Vendor became 
a Bankrupt : The Plea good, 


OD; 7% 15h 136 

Yet he ſhall diſcover if the Plaintiff 
will conſent to take no advan. 
tage of the Diſcovery, but only 

| in this Court, and not at Law, 

1 

Two Partners both Bankrupts, hoy 
| Creditors of the Joint-Stock, and 
| party Creditors, they ſhall be 
all equal, 9 £21 #0 
In-a Commiſſion of Bankrupt not 
only the firſt Proſecutors are inte- 
reſſed, but all that will come in 
within ſour Months, 143, 190 
A Commiſſion grantable de jure, but 
not without Petition of a Credi- 
bay,” ; My 191 
No new Commiſſion can be granted 
after the Baukrupts death, 143 
Yet a Commiſſion was renewed after 
Death, where à Superſedres had 
paſt within the time the Sta tute 
gives to Creditors to come in, 


OY 


1093 
Bankrupt, er not only triable at 
La 153 


W, a 
Aſter Diſtribution, and four Months, 
other Creditors may come in, but 
muſt not diſturb the former Diſ- 
| tribution , but only ſhare in the 
Eſtate remaining undiſtribured , : 


154 

When once a Commiſhon of Bank 
rupts is granted, it is folly for 
other Creditors to ſue at 'Law for 
their Debrs, for if they ſhould re- 
cover 


— 7 3 


Pare . | 


cover it will ans them ; og not to go to the Heir no | 2 
muſt be * to wal them; they till Debts paid, N ar - 3F 
80 il, udgment,-it ig } W | 
vain * = Xecution, 8 my gs | Stil. f 
Commiſſion 3 


9 13 ; 4 10 but ks the Digro where ter was no Aeta / 
10 1 t take o, (the 

But) vere tha Cabs a new Com- , Defendant —— ond 
miſfion is granted; they may pro- 3 11 1335437 


— 5 I. t now, where the laſt No new Bil alter a Bil of Review, / 
eſt off, 


Wl 193 el Bud? wit 3 4 BY 173 
The Agreemeũt che Creditors Bil, zto 1* „ againſt exceſſive 
EN for the Commiſſi- K given is an Award diſs 
% to Ss anot, eju ml 10 0 Vi 
727 22 has did, Aſter f D or ; 248 
or "IL come in and EE. Bill 1 hi — or the 
bus, 13270 5 192 Mean oy ſurther Aſſu⸗- 
| = or nnen, as) the 

1'121 VDatgain. bags! 


Caſe may Up: 7% 130, 235 
W vold; 128 — a 


eee 
of ex vantage nd to r 
pag den a — Heir. ſet a 5 gd, wed ig {4 


yet if the Patron make uſe of it 


ng 120, I to his own Ad b 
By the Civil Law a "Bargain of now. ng Tithes, or the Ike 


— 8 may be ayoided, 121 


* A 
5 ou -- 


— 


4 


detain- 


ancery | 
| reliEve againſt ſuch Bond; 


and. — LT perpetual Injunction was 


; 185 

as ee E of 40 inſte d of 460. ih 
„oe 27 which 11 ** © ment o 2001; a1 L 

Agreement of the — of Feme- If Gractiarber (the Father bein 

Executrix, binds: 17 degd) rakes Bonds in his Grand- 

= þ = an — ſeverally,, ' child's Name; it ſhall not be ju 


1 1 <4 Dy 


F 


ver ha ir Anſwery; the, ed * but z Proviſion for t 
ll nox price | Chi 

pa | 
KR Hd . here to b Sottomtp. 


ſeverally, where not 1 
- —" UK No Deviation ought to be in a Voy- 
Barbadoes. a | ages in a Contract upon Bottom-. 


ry, 230, 239 
By the Law and Cuſtom of Barba- Vid; Ship: 
does, Plantations, tho? in Fee, are 


Eli 9 ' uh 


— — — 


. 
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C. 


Chancerp. 


Here an Act is done, tho" 
| milt in time or other Circum- 
ſtances to have been done well, 
the Deſect in ſome Caſes may be 
ſupply'd in Chancery, 30 
Chancery will give no Aſſiſtance to 
diſcover in prejudice of the King's 
Charter, 95 
Where the Defendant in Chancery 
may take Advantage of the Sta- 
tute of Limitations, and where 


not, 21 
When the Plaintiff hath Judg 


mane 
in Chancery, he ſhall have the 
ſame Advantage there is at Law, 


225 


. Vide Accidents, Charitable Uſes, 


Chancery, 
Charitable Ales. 


Deviſe to maintain a Lecture, not 
within the Stat. 43 Elis. c. 4. of 
Charitable Uſes, L 

A Giſt to ſuperſtitious Uſe may be 
turned to a good Uſe, 18 

Alienation of Lands under a Decree 
of Charitable Uſes ſhall not hin- 
der Execution for the Money de- 
creed, but the Lands ſhall be fe- 


queſtred for the Mone 94 
Pious Uſes wholly ſub) to Chan- 
cery, | 32 


Chattels. 


Money and Perſonal Chattels once | 


veſted in a Man, can never be 
daeveſted, 168 
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- _,* Commiſſion. | 
Commiſſion granted to examine a 


Contempt, 100 
Commiſſion to examine beyond Seas, 
aſter hearing, on new Matter 
ſtarted at the Hearing, 5 
Commiſſion ſent and ret 
Poſt, ot Api ap 
Conſent, 
Conſent, tho only verbal; binds, 
where for the Benefit of the Fa- 
mily, 7. 4 ; v4 28 
Condderatlon. 


A Conſideration may be aver'd tho? 
not expreſt in the Deed, 61 
Debts thoꝰ not — in Law, are 
on good Confideration aſſignable 
ina Equity, > 


fi 
J % 
Contraf. | 


2 


cel, is as if he made it himſelf 
238 


Contempt, vide Commi | lon. 


Conveyance. 


Father, and Son under Age, cove- 
nant for valuable Conſideration to 
convey, the Son when of Age 
ſhall be decreed to perform, 53 


Nominal Miſtake rectified in a Con- 


veyance, 43 


ee 


# 
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: 
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. 


A Contract made by a Man's Coun- 


rance ; he after obtains a Leaſe 
from the Crown, decreed to make 
goor to the Covenantee out of the 

le, | 212 


be 4 


Vide Conveyance. , - 
Creditoz , Vide Bankrupt ; pelt, 
-  - Scrtvener. | 


Where a Creditor levies mote Mo- 


ney than is due to him, he becomes | 
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_, a Truſtee for other ſubſequent 
Copyhold. | Err in Equity, 14 
Poſſeſſion of forty { 101 cute. b. 9 
hold; and long Sue and eric F 1 (i N | n 
2 un *. vg ha certain 
r a Surrender, alledging the hanct, not e at ine 
Court Rolls are loſt or mots, | $i that 9 lay a Fol cundarion 
| 1% t5r | of 'Symony; 
Cob in Thi, purchaſes t urate coming in py the Seam 
ce-fimple to him and his Heirs , 7 . 1 00 Tate n nor Vidar 
480 W for a valuable Confi- capable MA 
deration, the Sale ws, "Hel e 
ante good aguinſt the 15 57 74 _— — 1a 
Cl Cirfom SITES all 
; either bo 
No Cofts lgte Phimitf had a beo 2 n 2 
bable Cauſe of > wan ro | alt wy bores 
d we N I N 5 | Nr 
| Covenint, . Dietel. 
ee to fave barmileſt getteed, | Amage given fora Li be 
tho? the the Plaintiff hath Remedy ar fore A Aſſets diſcovered, ' 2 
Law, 42 Bil to be relieved againſt an Award 
Relief denied dn Man's” fot enceſſive Damages, diſmiſt, 
Covenant ' with an exceffive'Pt- || _ blink.” * 
nalty ee Dede. 
Purchaſer of Crown-Lands fells and | | * * 
covenants to make further Aﬀu- | Debts tho? not aff ble in Law, ate 


| - ood Conſideration aſſignable 


| uity, 75 37, 38 
Lands f 14K. 


eviſed to Truſtees for pay- 
ment of Debts, all Creditors are 


to de paid alike pr rtlonably ; 
and Debts without lalry are 
in the ſame Condition, and equal - 
| 1y to be regarded with Debts ch 
Specialties: But as to Perſonal 
Eſtates, Executors may prefer 
themſelves ſo far as the Perſonal 


Eſtate extends, (4, 55 
re 


— — - 


White dre! 14 two Web 
Account ſtated of the who 


aſrer a Sum pad . rall 
rge a 


ſufficient to 


hs Debs, 
ſme” Caſes the Creditgn,, 
— to what Debis 40 
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„after 
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tab yon both 


If a Conveyance, he. Debts, 8 
it pertains 00h! to the Porchaſer to] it a Garden and ng ear not ſo 
enquire. if the Debts be fan 4 of a Houſe, unlaſ in be c "ow. 

nentiis, 

Where is deviſed to not made, certain Fer · 
ar Ki 's © 122 11 t by for, 100 at Cam 1; 3 Be 

Nm f a Man deviſes to his hills or 
— — Land, 223 | make ſeveral Men Executors, the 
| Surviyor muſt carry all; but where 

3 2 Term is deviſed in Common 
3 you Auer | 1 — ſhare alike) there tal 
r | FRO 4 | vor, wes od ot TIL * 
rejected, we 22 27 aer 
Pyrchaſe to be ſettled upon three 
Decree, Vide Bit Execulian, | | Da and, their. Hur, all 
— ane dies without Ive, 

A Decree may be em ted after the | her Husband. takes Adminiſtrati- 
Party's Death, 22 on, ſhall have nothing, 117 

Seca of an Adminiſtrator, * Whete Le 1 given, and the 

W of Eſtate. tt each Lega tee 
Deed. ſhall diy abate, 164 
Deed of Seti lemen 18 h Tal . 
0 t ers, tne mu a in; but 
dared to be bro mongages or where A are Lap 
or its ſafeſt Cuſtody, and ral, each alone; may ſuo7 for his 
Particy to have the Uſe of it upon | own Legacy, 124, 178 
Occaſion, and Copios atteſted,,. 42 Uadeded for fayment of-Debts 
includes Lagds- afterwards pur- 
Depoſition, | | chaſed by the Deviſor, 144 
| Joon deviſed to a Da to be 


Depoſiti tions ſuppreſi'd. where one 
Witneſs was examin'd three times 
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ly, Coo the | le 
ymgnt (hall % proportioned, o, 
vet 29.05 


to the ſame Matter, 79 
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Ph ag. to 4 nme = 
6 Path 2 ee — 4 


b land fe, 


her with Intereſt, when ſhe 


alt attain the Age of at, of be 
married, 
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married, which ſhall firſt happen; 
ſhe dies under Age, and unmarri- 
ed, her Adminiſtrator hath a De- 
cree for Princi 
Reverſed on a Bill of review, 135 
e li I 


The like, 

Lands deviſed to Truſtees for pay- 
ment of Debts, all Creditors are 
to be paid proportionably ; and 
here Debts without Speciality are 
in the ſame Condition with thoſe 
on Specialities: But as to Perſonal 
Eſtates, Executors' may prefer 
themſclves, 54, 55 


Dilmiſſion. f 
Bill dĩſmiſt, chiefly becauſe the Plain- 


tiff did not come into this Court 
till after Verdict and * 


Olitribution, Vide Bankrupt, Et⸗ 
cleſiaſtical Court. 


Dower. 


Relief againſt Sky * 2 
t In ity no fraud) in 

the Sher, | Equitabl 160 
Propoſed as an Equitable Proceed. 
ond Dower, that either the 
eir ſhould ſet: out the whole in 
three Parts, and the Dowereſs 
chooſe one, or the Dowereſs 
ſet our, and the Heir chooſe two, 


160 


| and Intereſt : 


E. 


Ectlellattical Court. 


Ccleſiaſtical Court the 
Place to prove and try Wills, 


| 178 
Plea that the Plaintiff ought to he 
in the Eceleſiaſtical Court for Diſ. 
_ tribution of Inteſtates Eſtates by 

Stat. 22. Car. 2. c. 10. over-ruled, 


Suit pending in Eccleſiaſtical Coun 
for the ſame Matter pleaded in 
Chancery: Plea diſallowed, 85 


Election. 


If Tenant in Tail of 300 Acres le- 


vies a Fine of 100 Acres, it is no 
Bar at all of any Part till Election 
made, and till Election the Lands 
remain intail'd, 185 


Elopement. 


Conveyance for the ſole uſe of the 
Wife in Coverture, allowed; not- 


withſtanding Elopement ſworn in 
the Husband 's Anſwer, 102 


Entry. 


Diſſeiſor aliens, the Alienee dieth 
ſeiſed, the Eutry of the Diſſeiſee 
is bar'd; but if the Land come a- 
gain to the Diſſeiſor, the Entry of 
the Diſſeiſee is revived. So alſo 
of Goods, 126 


Cquity, 


The. TA 


Equity. 


The Common Law relieveth not a- 

| wary a general Rule, yer Equity 
oth, ſo as the Example introduce 
not a general Miſchief, 

He that hath only a Title in Equity 
ſhall not prevail againſt him that 
has Title both in Law and Equity, 


213 
Vide Penalty. 


Eſtate, Vide Deviſe, Executoz, 
| Heir. 


Where the Perſonal Eſtate ſhall be 
liable to diſcharge both Debts and 
acies, and where the Real 
Eſtate ſhall be made liable in caſe 
of the Perſonal, 5 
Perſonal Eſtate liable in the firſt place 
to pa a Judgment, or to refund 
the Heir who paid it, 197 


Evition, 


Where Land is evicted by Title Pa. 
ramount the Vendor, tho' not 
within his expreſs Covenant, the 
Purchaſer is relievable, 19 

Yet quære, if this may not extend 
to a general Inconvenience, 20 


Evidence, Vide Pzoof, Examina- 
tion, CUtitneſs. 


Eraminatton. 


Examination in Chancery made uſe 


SEE Fort an 


„ 9 


- k 
* i 3 
* 
Example. 0 
9 


Heed is to be taken not to make ſac 
Examples, under which di 


! Men may ſhelter themſclves, 57 
7 122 0081 


Vide Equity. 
Execution. 


Execution of a Decree ſhall not be 
ſtop'd by a Verbal Agreement, $ 


E recutoz. 


7 Adminiſtrator — A4. 
rily pays a Legacy, the Eſtate is 
evitked he — — bon 9 
Where an Executrix or Adminiſtra- 
trix receives in Money which was 
ſecured to the Teſtator, and lends 
it out to Profit, ſhe ſhall not ac- 
count for the Profit, for ſhe lends 
the Principal at her hazard, 21, 
35. Secus, I52 
Executors in the payment of Debts 
may prefer themſelves ſo far as 
the Perſonal Eſtate extends, but 
not recangdy one are deviſed for 
ayment of Debts, 4, 
TeRtator iveth his Perſonal Fhaze 
to his Executor, and nameth no 
Executor, void ; and the Money 
goeth to the Adminiſtrator, 52 
Teſtator wills that the quantity of 
the reſiduary Eſtate would be as 
his Executor voluntarily, and 
without Compulſion of Law 
ſhould declare, the Chancery 
notwithſtanding may make him 
diſcover to any Reſiduary Lega- 
ree, 198 


of before the Delegates, 250 


An 
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An Executor ought not to pay Debts 
nding a Sal, 1 — 

Fon by Suit; and after a Suit be- 
un, the Executor may not excuſe 
Fimlelf by any voluntary Pay- 
ments, BLU 201 
Where an Executor waſtes the Eſtate, 
his Executor is not liable at Law, 
becauſe it is 4 Perſonal Wrong; 


Secu in Chancery, 217 
Vide Leaſe, Heir, Inheritance. 


Extent. 


Where a Man extends upon a Sta- 
tute or Judgment; if he omit any 
part of the Lands ſubject, his Ex- 
tent is avoidable, | 47 

Extent upon Elegit, where the Land 
was extended too low, and the 
Money brought into Court, _— 

| 183 


Extinguiſhment. 


A Security cannot be extinguiſh'd 
by any Covenant made at the time 
of the Mortgage, a9 


as . 
r 


F. 
Fattoz, Vide Merchant. 


Factor that hath a general 
Commiſſioa may ſell or diſ- 
paſe on truſt withour ſpecial War- 
rant, and may give Day of Pay- 


ment ; but cannot take Security 
by Bond in his own Name with- 
out Authority ſo to do, or at leaſt 
giving timely Notice to his Prin- 
cipal, 


F eme Covert, 


Feme Covert examined in Court, as 
to her Conſent, 101 


Vide Elopemertt, Infant, 


| Fens. 
No Relief againſt a Sale of Land in 
the Fens, according ro their Law, 
_ tho? much under value, 249 
The Uſage there, 250 
Fine, Vide Elettion. 
Fozeign Attachment;Vide London. 
Frauv. P | 
Bargains gain'd by Fraud, ſrom 


young Heirs apparent, ſer aſide, 
120; 137 
G. 
Guardtan. 


Sſets in a Guardian's Hands lf» 

able to a Decree, tho? the In- 

tant die before the Decree be in- 
rolled, a I 

Guardian made a Party to an Inden- 

ture, and bound by the Covenant 

of che Infant, 211 

Not allowed to make any Advan- 

tage to Itmſclit,” agaiaſt the In- 


fant, 245 
Infant ſent into France by Uncle 
without conſent of the Guardian, 


a Homine replegiando awarded, 
and the Uncle ordered to ſend fot 


57 


137, x38 
Guardian 


| the Boy back again, 
M m 


ht. A 


UP Wong 
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Guardian by Common Law remove- 
able, not ſo where appointed by 
Starute ; Yet this Court wi 
compel him to give Security not 
to marry the Child during Mi- 
nority without acquainting the 
Court, 238 

The Guardianſhip of a Lunatick no 
_ of Right but of Pru- 

ence, and not to be committed 
of it, 


to any that will make gain 
239 


— — 


H. 
pearing. 


Everal Coincident Cauſes being 
brought to hearing at the ſame 
time, Decree may be againſt one 


who is no Party to ſome of the | 


Bulls, 234 


Þetr, 


Heir relieveable in Equity againſt 
the (triftne(s of a Deviſe, 1 
Aided aga inſt a voluntary Deviſe, 4 
A voluntary Proviſion for the Wi- 
dow binds not the Heir, 69 
Redemption decreed in favour of the 
Heir, where there was a ſpecial 
Conveyance, not like a common 


Mortgage 59 
Not — = Heir in caſe he's char- 


ged with his Anceſtors Debts, but | 


alſo a Deviſee of Land, ſhall be 
unburthened of a Debt lying on 
the Land, by the Perſonal Eltate 
in the Hands of Executors or Ad- 
miniſtrators, 84 
Heir apparent ſells Land in his Fa- 
ther's life time, and receives the 


Purchaſe Money, he ſhall make 
ood the Sale aſter his Father's 
th, 113 
Yet a Bargain of exceſſive value 
- gain'd from a 4 — appa- 
rent hy Fraud in his Neceſſity, ſet 
aſide, 120, 137 
When Lands ate appointed or con- 
veyed to pay Debts, the Heir is 
intituled to have the Lands aſter 
the Debts paid, 115 
A Purchaſer of Lands appointed to 
pay Debts is not concerned whe- 
ther there be ſufficient to 
them out of the Perſonal Eſtate ; 
for whether there be or not, he 
ſhall hold the Lands againſt the 
Heir, if he hath duly paid for 
them, and the Heir muſt take his 
Remedy E. the Truſtee, 115 
But if there be a Suit depending be- 
tween the Heir and the Truſtee, 
the Purchaſer comes in at his Pe- 
ril, 116 
Heir not compellable to diſcover 
Deeds, where a voluntary Con- 
veyance , Without conſideration 
of Money paid, is ſet up againſt 
him, 134 
Where Land is deviſed to pay Debts, 
aſter Sufficient is raiſed for that 
2 the Heir is intituled to 
ave the Land by a Truſt imply'd, 
or Truſt reſulting on Conſtructi- 
on, tho? not expreſs'd, 223 
Heir is a word of Purchaſe, and an 
Heir may take by way of Pur- 
chaſe; but he muſt be an Heir at 
the time of the Deviſe, or at leaſt 
at the Deviſor's Death, 236 


Vide Infant, Inheritance. 
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Tdeot;) 


Uſtody of an Ideot whether 
& grantable to a Man, his Exe- 
cutors and Adminiſtrators, or for 
Life only, 70 


Impꝛovement. 


Revenue of an Hoſpital improv'd, 
and the Guardian appointed a 


ſer Sum for a Sallaty, the, Im- 


| provement, ſhall; be for the Ins 
creaſe of 'the Poor's Maintenance, 


and not the Guardian's Sallery, 
| aa 


12 Incumbzance. 


Firſt, ſecond and third Incumbtance; 
the third buys in the firſt: Where 
the ſecond ſhall pay off the third 
as well as the firſt, to be let in to 
the Eſtate, and where not, 20, 


J 


7 3 
A precedent Incumbrance being paid 


off by Perception of the mean 
Profits, no hindrance to a ſubſe- 
quent Judgment, 183 


Inkant, Vide Guardian. 


Poſſeſſion no concluding Evidence a- 
gainſt an Infant, and Feme Co- 
vert, nor ( eſpecialfy )) againſt an 


Heir at Law to ſupport a volun- 


tary Conveyance, 
No Proceeding againſt an Infant on 
a Judgment or Statute at Com- 
mon 


155 


151 


w, otherwiſe in Chance- 
| 164 | 


Minority of an Infant as to Execu- 


torſhip, continues not till 21, but 
ceaſes at 17, 168 


Inheritance. 


A Leaſe waiting on the Inheritance 
Where it is not Aſſets in Law, is 
not Aſſets in Equity, and where 
3 in Law, Aﬀets alſo in 
quity, | 4 56 
The Attendance of a Leaſe — X 
Inheritance is a Creature of the 
Chancery-Court z and where ſuch 
Leaſe may be ſeparated, where 
not, | id 44 43s 56 
Leaſes, Extents and Judgments wait- 
ing on to protect the Inheritance, 
cc. ought not to be divided from 
the Inheritance by a Will not ſigu- 
ed by the Teſtator, t 0. 
The Heir ſhall have a Leaſe attend- 
ing the Inheritance, and not the 
Executor, / 156 
Such Leaſe no Chattel in London, 


Ang 160 
Vide Leaſe. 
wiel 
Injuncton. 


Injunction deny'd where the Plain- 

tiff appears unworthy, Iniquity 
bars Equity, 15 
Whether an InjunQion lies to ſtop a 
Trading Ship, 165 
Iajunction ſerved, and Copy delive- 
red, the Party ſerving is not bound 
to deliver the Injunction it ſelf to 
be compared, 204 
' Tho? an Injunction be irregularly 
obtain'd it ought to de obey d, or 
the Party in Contempt, 204 
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Interen. 
Intereſt on Intereſt allowed, 150 
Alledged as Error in a Maſter's Re- 
port 15 N 
Intereſt loſt by Executors in Tru 
for an Infant, charged upon the 


Jointure. pl 


M0 


A future Intereſt and Poſſibilicy be- 

ing to the intended Wiſe for her 
Preferment, in the Nature of a 
Jointure, cannot be trans ſer'd du- 


F 
made in truſt to 
the Leſſor dies, the Heir paying 
the Debts ſhall be relieved agai 


the Leaſe, ſo alſd of a Widow- 
Jointreſs, 


| Vide Poztgage. 
Ireland. 


Whether, there being a Truſt of 
Lands in Ireland; and the Truſtce 
being here in England, this Court 
hath Juriſdiion, L 

A Partition of Lands in Ireland can - 
not be awarded here neither at 
Law, nor Chancery, 214 

But the Chancery may decree an Ac- 

count for Profirs there, the Perſon 

being in England, 189, 214 


: e b 


Ifue, 


The word Iſſue includes Iſfue of 
Iflue, and is Nets Coltttivum , 
210 


** Hit. 


ILE 7 


x4 
170 | 


| Specific 


8 


Judgment. 


Bill diſmiſt, chiefly becauſe the 
Plaintiff did not come into this 
Court ti!) after Verdict and Judg- 
ment, * nee 


Vide Inheritance, London 
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Eaſe waitin| on the Inhetifance, 
| / Whether Aſſets to pry Debs, 
iy 4 JL * BL | 2 
Chiirtet in 


" # 


Such Teaſe ſhall not be 4 
' London ' 160 
No Relief to u Leſſee upon a Leaſe 
Parol againſt an Heir, nor upon a 
Leaſe which is made by Truflees 
in breach of Truſt, 802 
Church-Leaſe for Years deviſed, the 

Executor renews, he ſhall account 
| for the new Leaſe, as well as the 
; - old, for the benefit of on 


Legacy. 


cy aſſigned of greater value 
PS due, ſhall be brought to ac- 
county and the Overplus paid for, 


2 
Where cies are given, and tho 
Eftate falls ſhort, each 
ſhall 5 abate, 124 

fick Legatees oughit to contri- 

e proportionably with thoſe in 
Money, in caſe the Eftate de defi- 

cient, L 171 


vide Deviſe. 
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Limitation... 


Limitation of 'a Uſe dumiſt 9 a 
Trial at La . © © "1069 
Where the Defendant in Chancery 
may take Advantage of the Sta- 


ute of une and where | 


not, J CG C3) NOI 
þ il 2194114 Py 96 
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vis nee M1149 
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| Relief againſt a Debree in the Mar: 
hes denjdd, 17 


10 Parket Overt: 65 ac 
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ry A 5 hes of Goods ſells them 

in  Market-Ovett; the Owner's 

Title is barr'd, bur be m ſeize 

them i rhey come = the reſpaſ- 

reg, es 


GON! 
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Portlagt: me 


Marriage by: Now conformid Mig is 
ſter, oria Roman Prieſt allowed, ; 


1, #60 An unreaſodable - E for 
lug waiting on che | 'no |, Marriage, not —— 17 
Chattel in London, 160 Bond for Blarrisge d 67 


Unequal Diſtribution of Childrens | 
Portions--Mmn-London , ſet aſide; 


12. and all Cr 


to be paid ratably, ty 23 3 
Foreign 4 in London ſhall 
Kt Bed the judgment of the 

, d Nun, nor 


233 


Randmorher not bound to 
I Maintain Grandchildren, but 
23 Juſtice ſhould order, 


tho ſeemingly. allowed by Will, 
Attactiment ia Ale 
editors decreed 


107 


- fide in ar in = c of a 

es — en of a 4 

dor, 

Promiſe ten for obe if he Fu 
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Moztgage. 


Joie in! decreed tb rodetm Mort- 
\ Fee. paying the thifd part of the 
rincipal Money. 100 
Lands mottgeged are ne Mortga- 
gee's both in Law and Equity, 
till the be paid, 97 
Lands mortgaged for the: Payment 
of Monics; _—_——— 
due ſhall: ga to the Hxecutor or 
Adminiſtrator of the Mortgagee 


as Perſonal Eſtate, and not to the 


_— tho' tha Mortgage were in 


ce, 52, 221 
The Mortgagee: hath as good Tide 
in Law, aud as much ty to 

the Money, as the Heir hath to 
; (the Lands» / | 5) 1) (98 
A Security cannot be extinguiſh'd by 
* ny —— made at the time 
0 [4 e, £/S 9 
It is incident ry Mortgage that * 
Mortgagee may enhibit a Bill ta 
diſcharge the Equity oſ mn. 
1 I 


tion, 
Mortgagee lends more Money on a 
ſecond Mort 7 of the ſame Eſ- 
tate, the 15 
Lands are redeemable upon Pay- 
ment of the ſecond Mortgage 
without the firſt, 2 
Bill to redeem or fore-cloſe diſmiſt, 
becauſe the Adminiſtrator of the 
Mortgageor was not made Party, 
for in all Mortgages the Money 
mult go to the Executor or Admi- 
niſtrator, and not Heir 29 
Yer Heir ſhall be d to recon- 
vey, 


No Mortgage 
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ſubſequent Agreement, 


A ſecond Sum charged on the firſt 
Mortgage, the Heir ſhall pay * 
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' Deed of Stxticment mortgaged, 8 

dered to be brought into Court, 
ſor its ſaſeſt Cuſtody, - and both 
| Parties to have the/uſe of it upon 


Occaſion, aud Copies atteſted, 42 
5 reſt riction can ut on 2 Re- 


demption, where the Buſineſs is 
only lending mage by the one 
an . it by the other, an 
© therefore if a M be made 
redecmable by a Man or his 
Heirs Male, or Heirs of his Body, 
0 yet his Heirs. genera or Aſſignee 
may redeem, »—enoftrt48,, 149 
Mortgageor borrowt:more, _ 
„Mortgagee, and gives Bond, Heir 
ſhall not redeem without paying 
the Bond alſo .,. ni! dt 5 
Decree of Fore · cloſute upon a Mort- 
gage, and abſolute; Conveyance; 
pet ſubſequent Judgments let in, 


being bad, the 


© 
by any artifek | 
Words can be alter'd, unleſs by | 
35 


| they having given Notice before 
| the Fore-cloſure, . 1 * 171 
Mortgagee o Land in Fee-ſimple 
deviſeth ſeveral Legacies, and 
makes an Executor; the Execu- 
tor ſhall. have the Beoefit of ſuch 
Mortgage, and not the Heir, tho? 
the Land be deſcended a 
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Money on a M tendred at 
the Day and refuſed, the Money 
ſhall aſter be paid without Inte- 
reſt from. the time of the Tender, 
tho? the Plaintiff ought to make 
Oath that the Money was ke 
and ns Profit made of it, 2 
If Money due upon a Mortg 0 
made to Heirs and Executors, 
paid at the Day of Payment to 
the Heir, there it ia well to the 
-þ Heir; 
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Juſtice of the Nation, 245 
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Purchaſer without Notice not infor. 
ced to diſcover Lands mace 
a Judgment, (' 
Otherwiſe where a Decree in Chan: 
cery has been. 43 
Where firſt Purchaſer * s not t 
Purchaſe Money acco 
ticles, a ſecond Purchaſer ſhall be 
admitted tho? he had Notice, 122 
2 in Equity of a Truſt is bar d 
y a Fine, * Non- claim where 
yr rs to whom the Fine is 
levy'd hath no Notice, but not 
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ing to Ar- 
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No Notice ought to be put in by 
| To Anſwer, and not by ou 
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Where Notice ſhal be imply a, 246 
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Deſendant on —— ſhall 
diſcharge himſelf by Oath of 

ums under 40 5. but a Man ſhall 
not charge another ſo, 24249 
- Offict, Vide Sheriff, . 


A Cm 's Place-in the Army 
ſold, and after ſome time the Pur 
chaſer put out; the Vendor de- 
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and reſerve Profit; Fs 4 
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Account of an Orphan Eftdte bes 
fore the Aldermen in London, dif. 


allowed, and a Surcharge allow'd 
in Chancety,, 170 
Outlawyy, "6 
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his Lands are not ſubject to it 
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Partition, Vide Arelund. 


| Partition between Tenants io 
Common decreed , though 
want of Paſture, &c. urged, 237 
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Partnerſhip. 


One Joint Trader in Partnerſhip 
ought not to contract a ſeparare 


Debt, without conſent of his | 


Partner. jv 
No Benefit, of Survivorſhip among 
Joinr- Partners, 129 


Part-Owner of a Ship that refuſes to 


ſet het out, ſhall have no ſhare of 
the Freight, 36 
Vide Bankrupts, | 
Party, 


Several Coincident Cauſes being 
heard together, Decree again 
one who was no Party to ſome of 
the Bills, 234 
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| Plantation,” 
By the Cuſtom of Barbadoes Planta- 


tions tho' in Fee, are not to gb to 
the Heir nor Legatee, till Debts 


pal,” 1545 
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Where a Plea in Chancery is falſe 
and fraudulent, the Plaintiff there 


ſhall have the ſame Advantage/as 
if the fame Plea were found falſe 
by Verdict at Law, and ſhall 
| have all the ſame: Conſequents 
there as follow on a falſc Flea ar 


Law, to all Intents, 201 
Poſſeſſſon, Vide Copyhold, Intant. 
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imported, 4 Perpetual Injunction 
do ſtop the Sale of them, and the 
Reaſon, 


Privilege. 


A Breach of Privilege redreſsd by 
Motion only, withour any Bill de- 
pending, | 69 


Widow promiſes ro for 1 if ſhe mar- 
ries again, demur becauſe a Catch» 
ing Fromiſe, and unconſcionable 
Bargain: Demurrer over-ruled, 
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Proof not in Iſſve, yet allowed at 
the Hearing, | 96 
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Purchaſer where relievable againſt 


| the Title of him who encouraged 
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Review, - 
No new Bill alter a Bll of Review, 


Bill of Review 60 the ill Wordi 42 
Decree; 


a former 9 9 5 
Bill of Review diſmiſt where of: Tn) 
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ol 216 
Revival! 4 | 

A Suit cannot be — i in part, bur 

the whole Proceedings, vis, Bill, 


Anſwer, &e, and all Orders mol 
and revi $ 


re divers are Pla! nd rhe 
Bill after hear ob . 


them withour reſt may 8 
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Revocation,” a 
He who has Power to revoke, bas 
alſo Power (cha mot enpreſs d) to 
make a new Limitstion, 46 
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ö: Serivener, 101 ,q1v? 
"A Endive rruſts | rhe | Scriveher 
with the Cuſtody of his Bond 
cot Security, and. che Scrivener r& 
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the Creditot ſhall not recover a- 
gainſt the Debtor, for it was his 
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vs, and to prevent Surprize, 
Vide Releaſe. 
Sequeſtration. 


Several Rules concerning Sequeſtra- 
tion, 


A Sequeſt ration does not bind kf 
laid upon the Eſtate, or at leaſt 
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not till order'd, 44 
Vide Petr. 
Sheriff. 
Under - Sheriff*s Bond to pa Money 
to the High-Sheriff out ol the 


fits of the Office, — — 


Ob 
The Maſter of a Shi is liable to Sa- 
tisſaction for Deviation and Bar-. 
ratry contrary to the Charter- 
party, and not the Owners, 239 
Vide Partnerſhip. 
S(mony. 

A Curate having a certain Meinte- 
nance, is not removeable at Plea- 
ſure, for that would be to lay a 


Foundation for Simony, / 19 
Dollicitoz. 4 
Sollicicor receives Money without 


is Cliear's Order or Tok 
he ſhall pay it with Intereſt, 
— 8 "cl * C) 
Statute. | 
Purchaſer allow'd in Equity to | 
te his Land aguinſt à ſecond 
> if he had 00 No. 
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becauſe then there would ＋ 
erpetuity of a Term, 236 
Tithes, Vide Curate, 
Bill taken pro confeſſo where. the De- 
ſeadant (a ) refuſed ta ag. 
ſwer in s Suit for. ſmall Tizhg, 
and a Decree; the omg” 


fer'd to a Master, 237 
Truf. 
A Truſt is a Creature of the Chas- 
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upon the Eſtate ia Law in caſc 
=o ate had e * 
ru 


Ceſtay = traſt in T 
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Truſtee robb'd of Iaſa e 
allow'd, 


| Bond taken in his Child's Name no 
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— otherwiſe oy 
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bar the Remainder by N 125 
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ther extendable and ſaleable for | Truſt afrertheWidow's Deathjauy 
23 * 8 73 A Truſt is bar'd by a Fine, 247 
tween the Heir and Truftee, a | Yide Petr, Rn maten. 
Purchaſer comes in at his _ Trial order for Matter hot alledg- 
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{9 11 o, 
aignment of a Term by Admini een. 5 
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0 292 | . O81 | 
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ve taken Sccurit 132 
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A Breach of Truſt cannot be . ee 
creed, unleſs where 1 _= ary ee Fon 
hath ' been made, (0 avoid = 
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A formal Settlement in Truſt in the 
times 'of Rebellion to preſerve 4 
Wife's Eſtate from Sequeſtration, 
and the Husband's' Covenant, a> 
voided by the Teſtimony: of one 
Witneſs NC 181, 


So arclading Hl dens 
f do ſupport. Ten re Convey- 75 


ere 5 via 
nere not bound to diſcover 


here a tary Conveyance, 


3 2 182 | 
Where Credice: ris, more Money | 
than due ta him he becomes a | 
Truſtee, or ia ina tuto Tru- 
ſee, for Derr 
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Here in England — this 
Court hath Juriſdi 
Land deviſed to Trustees out of the 
Rents and Profits to pay Debts 
and cies, the Trultees may 
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niſhable of Waſte by expreſs Grant, 


. i ni | 60 


ſell the Land it 25 „ \ 205 


may be Fop'd in Equity, 32 
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Will cannot be of Land . | 


ting, 1 
Limitation of Eſtates in a Will, 
tranſpoſed in Equity to preſerve 
contingent Remainders, 11 

A Will is taken as at the time of 
the Death of the Teſtator, for till 
then it is no Will, 50 

Leaſes, &c. waiting on the Thiidd; 
tance, ought not to be divided 
from it by a Will not ſigned by -n 
Teſtator, 

Will of Land atteſted by three Wit. 
neſſes ſubſcribing at the Requeſt 
of the Teſtator, tho' at ſeveral 
times and not preſent together, 
good within the Statute 29 Cer, 2, 


C. 3. 
wa, pay his Debts out of bis 
Real and Perſonal Eſtate, Execu- 
tor, pays more than the Perſonal 
/ Eftace, he ſhall be aha cv 
of the Real Eſtate, 
Will, cannot charge Lands with 3 2 
dum to finiſh a 127 
In Tiftamenti; ratio tacit« non dibet 
2 ſed werba ſolum ſpettari 
| 155 
The Probate of a Will of Lands not 


Evidence, but the Will it ſelf muſt 
be produced, 202 


Vide Eccleſlaftical Court. 


\ Witneſs. 

Where z Commimoner in a 
- ts himſelf to be examined as a 
neſs he muſt be firſt — 
and if others be examined in his 
preſence, he cannot be after exa- 
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mined, having heard the former 
Examinations, otherwiſe his or 


poſitions may be ſuppreſs 
One Plaintiff in a Cute in heb? 
ry truck out, and gives Evidence 


at a Trial at Law; the Trial fer 
aſide, 8 
New Witneſſes may be examin'd on 
.@ Bill of Review, 81 
Defendant not obliged to diſcover 
Witneſſes, 84 
Witneſs demur'd to an Interrogato- 
ry, becauſe ſhe claimed Incereſt 
in the Land; diſallowed, becauſe 
— _ E ſwear it, nor — 
what 40 
If « Man be named a Defeadarit 
who is proper to be a Witneſs, the 
Plaintiff may by order ſtrike out 
his Name before Anſwer y but 
after Anſwer he may by order 
examine him as a Witheſs tho 
his Name be not ſtruck out, if 
otherwiſe competent, as if hediſ- 
claim, &c, 611 214 
— not \ re-examined on the 
me interrogation, 417 
De poſitions ſuppreſe d where one 
Witneſs was examined three times 
to the ſame Matter, 79 
| Vide Mill. 
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